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rd/1f/41lo Langan-Jirect 


ITNESS: Best estimate, fifteen to 20 feet. 
when the boom lifts or through the boom with 


the winch operating, the wire lifts off the number four 


trailer and ‘t bumps aszainst number three and number three 
does not have any stackin.; devices in its corners. And one 
that whatever deck las:in:s had been over or 
on the number three cont2iner have been earlier removed or 
laid slack. what is the, so to speak, stability situation 
of the number three container if it tets that bump? 
It is soin: to move it. 
© Mr. Langan, are these containers, when they are 


brought into port for offloadinz, as a matter of usual 


and proper practice, are they supposed to have stacking 


devices if they are two tiers high, in the corners? 
A T would say yes. 


FRIEDMAN: Thank you very much, your Honor. 


COURT: ir. Kain. 


4) Mr. +anzan, are you on LeGrath's payroll as 


hatch boss? 


Yes. 

You vet an annual salary? 

Wo, I Aet paid o7 the hour, by the week. 
it. & 
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rd/1f/417 Lanzan-Cross 
COURT: Lock, gust take it easy- 
loudly ard slowly. 

You come down from the waterfront Commission 
> nall ard you vet paid on piecework, the number of 
you work, the number of days you work; 4s that risht? 

sore or less, yes. 

You are not on an annual payroli for John a. 

McGrath Corporation as one of their employees, are you? 

No, I am not. 

You are a member of the ILA, sre you, sir? 


I am. 


Refore you heard about this accident, did you 


einich in the union hall? 
Oh, I've seen him around over the years, yes: 
8) And have you worked at the same pier with him 
at Hoboken? 
He probably worked for me on numerous occasions. 
Now, I think you told us that you nad number four 
hatch assigned to you on the Concordia Viking on July 12; 
1971. 
That the best of my recollection. 
How many containers were on deck at number four 
naten at that point? 


+ 


Gatis 1 TeAisy eouldn't sive you an exact number. 
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rd/1f/418 Lan san-Crocs 
I would 33, four, possitly six. 

© fre you talking now about both sides of the deck 
at number four hatch? 

A Yes. 

¢ So tnat your recollection there was 23 total 
at number four hatch of four to six containers? 

A Four to six. 

& And at the time of Mr. Picinich's accident, how 
many containers had your zang discharzed to the pier? 

A Well, if I was working in the hatch I had removed 
all that was in my way. I had taken all off that were by 
number four hatecn. 

And if you recall, were all the containers 
discharzed from the deck of number four hatch before you 
went into the hatch? I'm referring now to your fanz. 


I understand who you are speaking of. I would 


Do you know how many 3anzs of longshoremen were 
workin«s aboard that ship on the day of this accident? 
A No; 4-000" t. 
Q How many gan3s were workin: in number four hatch? 
I would say that we started with one and possibly 
when the containers were taken out maybe another ganz was 


brought in. 
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C what timeof day did this accident happen? 
A In the early morning. Maybe, well, nine, 9:30. 
ne or 9:30? 
“ome place in and around there. 
And how long did it take your sang at number 
four hatch to discnarze one of these containers from the 
to the plier? 


A Well, the rizging usualiy takes about half an 


That would be about 8:36 before you started 
them of f? 


we could take six containers off in another 


Yes, 
minutes. Less than that perhars. 

Is it your testimony it took your gang approxi- 
mately five minutes to discharse cne of tnese containers 
once your booms were risgea at number four hatch? 

It is possible to do this assuming I did have six 
containers. I'm net quite clear in my own mind whether I 

containers or not. 

Q Is it your testimony that your garig, once the 
hatch was rig-:ed for discharge, could discharse one of 
containers every five minutes approximately? 

Yes, I would say so. 


tnd the containers you discharged at number four 
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hatch, were these loaded in any way or were they empty 


conta*ners? 


They could be either one. I'm not being facetienss 


could be either because we can pick up the five ton 
the sear tney allowed us to use. 
dere the containers om deck at number four hatch 
empty or loaded? 
FRIFDMAN: I think the objection -- 
WITNESS: There is no way for me to tell him 
that, your Honor. 
CURT: Then you don't know. 
Isn't it necessary for tne aatch boss to know 


of the draft he is goin; tc pick up with the 


Isn't it necessary for a hatch boss to k:.ow tne 
weictht? 

The weicsht of the draft. 

I didn't quite hear all what you ssid... But, yes. 

So at least on July 12, 1971, you had to know the 
weisht of these containers that were on deck at number 
fours rishec? 

A vlell, I could be told, as I usually am, by the 

stevedore in chnarze of the pier, what I am going to pick up 
{4s well within the limits of the tooms. Then I wouldn't 
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have to worry about the weisthts. 
Bit you don't remember whether you were told or 
you dcn't remember anything abcut the weisnht; risht? 
I picked them up sinslo sear T was probably 
they were listht enough to pick up with single sear. 
What were the capacity of the booms at the number 
hatch? 
Five ton. 
& And how about the winches, what were the winches, 
was their capacity? 
The winches, this I wouldn't know. I wouldn't 
about the winches. 
I'm sorry? 
I wouldn't know about the capacity of the winches. 
Were these double gear winches at number five 
zear, do.,you remember? 
I think they are single. 
Single  ,ear? 
I think so. That is only on conjecture. 
GQ I said number five. How about number four where 
you were workin? 
A Number four is single in the forward end and 
double 1 the after end. 
Q Was there a jumbo boom at number four hetch? 
SE 
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— 


A jumoo? 

At the Concordia Viking. 

I don't believe so. I could be wrong. 

It is your recollection the accident happened at 


9:30 and at that time you were actually working inside tne 


hatch, 


And you were discharzin.; what from number four 


General carso probably. 
I don't want probably and I don't want you to 
bo you have a recollection as to what type of 
cargo you were dischar ing? 
A I could only 3ive you zeneral carico. I would 
like to tive you what you want but I can't. 
C Tell nis Honor and the ladies and gentlemen of 
the jury what you mean by genera) cargo. 
General cargo in the term: of our business means 
any carzo tnat we can nandle that is not crated. It could 
be anythinzs from apples to oranses, {4t could be machine 


perts. It could be most anything. You name it, that is 


ceneral carso 2s far as we are concerned. Unless it is 


2 special package. 
8) Does it have any wel nt limitations, -ereral 
4% 
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cargo? 


General carzo? 


“zo runs from one pound to two, three 


Your sanz was dischnarjinzg using hous~ falls, were 


THE COURT: Using 


MR. KSIN: House 


before this accident, did you 
get more than one ¢g number four hatch? 
Fefore the accident? 
Yes. 


it very much. I can't recall that, to be 


what I am trying to set from you, Mr. Lanzan, 


¢ 
is your present recollection of the events of this day. 


I don't want you to guess at it, I don't want you to specu 
late. If you dun't know, will yu please tell me? If you 
do know, then also please tell me. 

Was there more than one gang working at this 
hatch before this accident? 


A To my best recollection, no. Just the one. 
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q fnd you already told me tnat you didn't recall 


whether you took all of the containers on deck off at number 
four; is that correct or is that incorrect? 
I told you we took then off. If they were “here 
ship came in we took them off. How many, I don't 
know. 


e 


On both sides? 


And after the contai..ers were taken off, did 
gang open the hach at number four? 
A My sant went down into the hatch and I believe 
On the Viking they have the automatic opening. So the 
crew would have to open up the hatch. 
Q It is your recollection then that the crew 
opened up the number four hatch; is that correct? 
A Yes. 
Now, before this accident, how long had your 
1 workin in number four hatch? 
I bez your pardon? 
© How lonz had your san: been workin: down in number 
four hatch before this accident? 
A Probably just gotten down in there. Because I 
was going dow: to see what was goirnz on. 
Had you discharged any drafts from number 
4G4 
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sident from inside the hatch? 
best recollection, no. 
were you when the accident 


you on deck, down in the 
I 
the upper ‘tween decks and 


ladder between 
Let me 


COURT: 


the 
Wait a minute. 


THE 


tion and answer. 


(question and answer read) 


Where was the 


to descend? 
Midship's forward. Number 


That is the forward end of numbe 


Correct. 
this a hatch that les down 


was 


ro 
>: 


the hatch openin 


the ladder you were 
It is a: open ladder. 


C 


ladder at all at the time 


&4t the time of the 


Fs 
i@éS-. 


- 46% 


happened? 


was just getting ready to climb dowri 


1¢ ladder that you were gettin 


four hatch. 


tO 


hod had you or were you looking down 


of this accident? 


Were 


the hatcn. 


hear the ques- 


ready 


r four hatch? 


the haten 


inside 


inz down? 


at this 


What were you 


accident? 
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A ? Kt the time of the accident I was looking at the 
container because I heard the thud. 

You are speaking too fast for me. 

May I have that answer reread? 

THE COURT: Let the reporter read it. 

(Answer read) 

THE COURT: I tell you, I'm not clear on your 
position. You said something about ladder, ‘tween decks. 
What was that azain? 

THE WITNESS: A ladder that climbs over the SORnne 
of the hatch and it is right midships. 

THE COURT what is a 'tween deck? 

WITNESS: ‘That is what they call 
cargo space just under the main deck. 
COURT: You got the main deck and then the 
hatcn coaminz at the main aec«; risnt? 
WITNESS: | Yess 
COURT: Then there would be a ladder zoing 
irito tne -haten? 
THE WITNESS: Correct. 
VH2 COURT: And the first level you reacn would 


'tween deck? 


MHD WITNESS 92 0 Ves 


pHs COURT: ; between the decks, it is a caaeael| 


40s 
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between the decks; right? 


THE WITNESS: Right. 

THE COURT: And had you gotten to the 'tween decks? 

you at the time? 

THE WITNESS: I hadn't gotten my leg over the 
coaminss yet. I was just getting ready to 0, I heard the 
thud and I saw the man zoing over the side. 

(Answer read) 

s Now, Mr. Langan, I think you said this was an 
automatic hatch cover? 

Pardon? 

This was an automatic hatch cover? 

I believe so. 

Would that be known as a McGrezor type hatch‘ 

Yes. 

That is a hatch that folds up? 

Folds up accordian shape, yes. 

C On the Concordia Vikinz, would you tell me when 
these hatch covers on the weather deck were in the open 
position, where were the hatch covers or where was the hatch 
cover? 

A Where were the hatch covers? 

Veg. When the hatch square is open, where were tre 


hatch covers? 
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Fa ‘they folded back underneath where t! on work. 
The deckmen are up on the upper level and the natch covers 
fold hick underneath them. 
Just back under the deck house; 4s that what you 


188. 


Ard at the time were you standin between the 

forward hatch cover and the coaming? 

There are no forward hatch covers. There are no 
forward hatch covers. Everything goes to the after erd. 

Bverythinz is at the after 

That's 

Now, while you were on deck at number four hatch 
you couldn't see what transpired at hatches number one, 
two, and three, could you? as 

No. Impossible. 


C So $t is a fair statement, to 1 Hot, that irom 


number four hatch there is no way you can tell wnat the long 


shoremen, assuming they are working the forward hatches, 
, & y 3 
the ship's house in between and you could not see 


4dgn't that so? 


So your knowled se of activities aboard that ship 


morninz is confinea to your own hatch and whatever 
465% 
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may have observed at number five; is that accurate? 
Pa 
Q Now, I think you made some mention of inshore List. 
iso that, S07? 
eS. 
wd shen did you first notice this inshore 11st? 
when did I first notice it? 
Q Yes. Was it on the ship when you came to work 
that morning? 


A It might very well have been but not as Sra 


to work that morning? 


My question is: did you notice it when you came | 
| 
| 
| 


Not necessarily. 

You didn't. How long after you had been workin 
Gid you notice or first notice the inshore list, about what 
time? 


My deckmen told me they have to shift the boom 


a Jtttre bit, otishore == 


THE COURT: Slower, please. 


THE WITNESS: I'm sorry. When my deckmen asked 
me if they could spot the boom a 11ttle bit more offshore 
because she was trailing -- the fall was trailing inshore. 
Then I knew there was a l1st. 

that the only thing that indicated a list of 
- 466 
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tiie snip to you? 
A ft that particular moment, yes. 
It wasn't otherwise observable except you noticed 
that this inshore fall, 1 think you said, was trailing; as 


that wreat you said? 


Q bo you remember where the up and down boon, the 
offshore boom, the port boom was located, where it was 
spotted at number five hatch? 

A Kight over the top of the four containers. It 


should be right in the cross section that you have drawn 


Well, could you tell me where? On. top -of this 
container, this container, this container, this container, 
or where (indicating)? 

A If you want me to be specific and say it was riznt 
T can't do that. 

I want you to tell me based on your experience 
where it should, in your opinion, have been spotted. 

where it should have been. Kight in the center 
of your cross. 

@ Right here (indicating)? 

Yes. 


inere I have that X? 


4 ¢ toot 

~ .. 
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A 


That 1s where you say it should have been spotted; 


v 


tnan this slack or this draz you had on 
this inshore fall, did you experience any otner daifficulty 
in performing the work your sans was doing because of this 
ingnore list you say that was on tne ship? 

No. 

© be you know what these containers weighed at 

number five hatch? 

ho,..1 80 OOte« 


Do you know what ore of those containers weijzhs 


Approximately a ton and a half. 

Cculd you tell me what material, if you know, 
the containers at number five hateh were made of? 
More than likely steel. 
3s that your recollection, they were steel? 

Yes. 
Q Now, after this accident occurred, did you gv 
to number five to see what was zoing on? 

Yes. 


Ard when you got there I taxe it you told us that 
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you sav this number three container did you say akimbo; 1s 


o 


| 
3 | that what you said? 
| 
| 
i 


| 
4 | B Yes. 
i | 
5 | 2 You mean that this end was inboard and the after 
6 | end of number three was outboard? 
! 
| 
| A No. Just the opposite. 
8.. | : 
| Q The after end was inboard? 
| ; 
73 A Yes 
W | “yg and the forward end was outboard? 
il A Yes. 
12 | , ‘ ; sat) of 
Now, how about this number one container, was 
13 : - 
there any change in the position of that container? 
14 || ; so 
I i) ot that was noticeable. 


Kot noticeable? 


NO. 


How about the number two container, was there any 


change in the position of that container? 


No. I don't believe sc. 


A 


c And at the time you sot back there where was 


the number four container? 
6 


A It was on the dock, I suess. 


Q Was it actually om the dock by the time you ot 


there? 


Ss £8 8 


| 
| j It wasn't there (indicatins). 
46S 
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© How long from the time you saw Mr. Picinich 


going over the side, as you put it, how long after you 
witnessed that did it take you to get back to number five? 
oh, maybe helf hour. 

A nalf hour? 

Wait awhile. What are you talkins about? 

I said from the time you looked up and you saw 
Mr. Plcinich going over the side and you were at the forward 
end of number four hatch. How far is that approximately 

‘ 
from numoer five hatch? 

Approximately? Number four hatch is 22 feet, 
o4 feetlonz. Let's call it 30 feet. 

And how lonsz did it take you to 30 from the 
forward end of number four hatch back to number five natch 
to see what happened? 

A Well, I didn't go back to number five. I ran 
the side of the ship to look over to see the man, which 
helf the distance. 

To the offsnore side? 

Yes. 

And where did you go to the offshore side, at 
number four or number five? 

Number four hatch. 


Wnen you zot to the offshore side you looked over, 
Ah ¢ 
~ <tc 
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you saw ir. Picinicn stru7tlin: in the water, I think 


said. 


thrown hima lite ring at that 
They threw quite a few things. 
Q And did you observe Mr. Picinich get hold 


this life ring? 


Now, how long after you looked over the side 
and saw Mr. Picinich in the water did you observe the 
situation with the containers at number five hatch offshore, 
which jou describeca to us? 
Well, I'll say within a matter of 20 minutes, 


25 minutes. 


@ You didn't look at them for another 20, 25 ies 


Because I went down into my own hatch to see what 
on down, there. 
You went down there? 


To my own hatch to see what was going on down 


You came up at some later time and looked at 


these containers? 
I came up, the ganz had stopped working to take 
care of the man in the water. When I came up the container 
ryt 
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there. 
Did you at any time after you saw Mr. Ficinich 


the water and went to the port side, did you at 


any time before this 20 minute peritod look at these containerg 


or did you just look over the side and then go hack down the 


hatch? 


Looked over the side and went back down the 


You did that without looking to these containers 
at number five hatch; is that right? 
Yes. 
© when yor locked at these containers at number 
five hatch, did you observe any damage to the containers? 
A Which containers are we talking about? 
The containers you saw at number five hatch when 
you looked there. 
vamage, no. 
you didn't see ary dents or any holes or anything 


in the containers? 


There might have been a dent in the number three, 
the number three that got nit. 
Did you see it? 
No, I did not. 
Did you look to observe whetner 
Ae 
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damaize to tnese conta tners? 

No, I did not. 

Now, when you lookea at these containers was 
tnere any dunnage between the upper and lower containers 
at number ve hatch on the port side at the time you first 
looked at 

ho, there was not. 

No dunnage. Was there any dunnaze underneath 
these containers, if you recall? 

not. 

And was there any securing of any Kind on these 

containers? 
fh Yes. 

What kird of securing? 

There nas wire lasnin: around them and also at 
the base of each container there was a chocking between the 
side of the ship and the container and the container and the 
hatch opening. 


Q fnd when you -- 


A In other words, they were fairly well boxed in 


with timber. | 


THR COURT: Mr. Kain, continue. 


BY MR. KAI: 


| 
| 
Q when you looked at these wire lashings you referred 


47% 
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to, were they secured to anything? 

They were all taken off. 

dell, did you observe the boxes while the 
lashins«s were in place? 

I'd have to say noe I'd have to say n0- 

iow, Mr. Langan, in the years you have been a 
lonzgshoreman you are familiar with lashing gangs on the 
various piers, aren't you? 

And at piers A, B and C 
lonzshoremen working for McGrath sometimes 


do they nave a lashing gang? 
They don't use lashing gangs? 
They nave this company that comes in and does 
ostello and Sons. They do all the lashing. 

fre you familiar or have you in the years you 
worked at piers A, B and C in Hoboken or any place else 
lonzshoreman, are there unlashing zangs? 

Oh, yes. 


WR. KAIN: Will your Honor give me just a moment? 


THe COURT: Yes. 


(Pause ) 


Mk. KAIN: No further questions. 
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rd /1f/433 Lanzan-Cross 
stions, Mr. Leonard? 


EXAMILATION 


LEONARD: 
What is your longshcreman's number’ 
01011. 
What is your Social Security? 


140-01-4931. 


* 


Now, when you work for stevedores beside McGrath, 


| 
; v 


you work for heGrath's competitors now and then, don't you? 
I haven't in a 300d long while. 
n't your tang ever obtain employment with 
other stevedores when there is no work? 
fq In the last 20 years on three occasions we were 
loaned out by McGrath to companies doing work in Port 


Newark, four times. 


a) That you say is the only time 
years you have worked for somebcdy else other taan MeGretn? 
A I didn't say that. I workea for iweGrath for 
about fourteen years. Before that I worked for Virginia 
stevedore, at pier A and pier 8. Frior to that I worked 


for International Terminal Operators. During the last 


five years I worked for McGrath. 
Your testimony is you have not worked for 


stevedore beside McGrath during that time? 
“t. 
AGS 
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rd/1f/439 Langan-Cross 


(- 


fo the best of my knowledge, yes. 


You sey that the first time you ever mentioned 


‘nis vase to Mr. Heller was Mis very last Saturday; 


is that so? 


How did the subject of Anton Picinich aris 


during tiis conference with Mr. He lier? 


P 


It came up in a general conve sation really. 


Did you mention the name of Anton Picinich first? 


Wo, I did not. 
des it Mr. Keller who first mentioned the 
ricinich? 
My friend was there to see Mr. Heller and 
very busy -- 
T didn't ask you. 
You are asking me to tell youhow I came in 
conversation 
My auestion is was M Heller the first to 
the name Anton Pictnich this la Sarurday. 
Yes. 
Now, you say that you were 
a friend; is that so? 


Give testimony for a 


name 


he 


mention 


friend 1s the plaintiff ina prsor 
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rd/1f/440 Langan-crocs 
injury action? 
T believe so. 


And he is represented by Mr. Heller? 


Heller ask you to come over ty. Nis 


Lid Mr. Heller ask me? No, he didn't. My 
friend asked me to zo to Mr. Heller's office with him 


You came along to help your friend? 


way, you say that Mr. Picinich from time 


yous 1s that Soe 


Picinich a willing worker? 

had any complaints with him. 

do whatever he is told py you? 
Ye... As does everybody else. 
the.. Mr. Ficinicn works for you, does he 


on the deck or in the hold? 


He works in the hold. 25metimes he works on the 


Have you had occasion to observe his activities in 
the hold when he works for you? 


Yes. 


BEST COPY AVAILABLE 
yr 
= 47's 
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15 
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17 


18 
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rd/1f/441 
Q 


for you? 


every day. 


zo00d 


las 
« 


xe 


two, 


Larngan-Cross 


When was the last time that Mr. Picinich worked 


That is very hard to answer. 
Approximately? 


Sometime within the last five years he worked 


three or four times. 
uring that time you have no complaints? 
No complaints. He is a 300d man. 


Hasle ever made any complaints to you? 


Yomplaints to me? 


Y2s. Pbout working conditions or anything? 


He probably has. We have a lot of aggravation 


What lanzuage do you speak, Mr. Langan? 


A little cit of everything but mostly pretty 


Fnglish. 


Lo you speak Croation? 
HO. 


Can you communicate with Mr. Picinich in the 


English langua7e? 


ne 


covers 


bs = 


Yes. 


Now, you say that the crew removed the hatch 


from number four hatch on the day of the accident? 


They opened up the hatch, yes. 


4QVE 
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wnat was done with the natch covers after the 
was opened? 
There is no hatch covers. Hatch covers all 30 
ricthnt back. 
Roll right back? 


Yes. 


How lon=' did. 1t, take crew to cpen the hatch 


opening at number four hatch o the day of the accident? 
t only takes minutes. 

Tell me how many- 

It only takes minutes. ‘Three, four minutes, five 
minutes. 

Ana the crew performed this openinj job when 
the containers were finished being discharszed from number 
four at any rate? 

Yes. 

There were still containers at number five to 


be discharged; is that your testimony? 


Yecr 
ese 


Q When the hatcn wa3 opened at number four was 
your vision clear so that you could see what was going on 


at number five? 


What tear was the san; in number four, that is your 


tr] 
4G 
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Langan-Cross 
diccharse tne jeneral carzo tnat you that 


you testified about before’ 


Pallets, nets, pie plates 
Airplanes. 
W411 you tell us what an airplane is? 

It is a platform made of wood through 
which wire straps ere passed. They drill holes in ch 
corner. They pass the wires underneath and they come up 
the side and they have an eye. 

And what kind cf cargo 1s Gischarted from 
hold cf the vessel by means of airplanes? 
General carzo. fiost anythinz. 
yell, would you discharse loose apples? 
They have to be in some container, don't they? 
necessarily. 
YWeuld you discnar2 
I have never had the occasion. 


THE COURT: We really don't have to get into 


no personal recoilection of the exact 


beyond general car 50 that you were dis- 
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Now, when the ‘tween deck wea is opened by 
ine the main deck hatch, what is the responsibility, Le 
cf the hatch boss with retard to cheekinz the ‘tween 


deck 


A Make sure that everytning is secure, that the 
floor tne men are going to work on is clear; that all beams 
If you are going to be workinz on top of 
all beams to the next deck ere 
locked. In general, 2 safe place to work. 

So that 1 was your responsibility as hatch 
boss of the number four gang, wes . to devote your 
attention tosand check the cumber four 'tween deck hatch 

in preparation for the commencement of general caro 
that area; is that not so? 

True. 

Is that the activity that you were engagea in 

time of the accident? 

Not at the time of the accident, no. At the 


no, I was zo'n down to the hatch 


oO a 
401i 
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T x Ff es e 7+ 
Lansan-Cross 


the purpose of your soins dow. 


natcn? 


Exactly so. 
Were you actually on a ladder when you were doing 


I\miztht have had one leg over the coaminz. 


s of the ladder | 


i) 


Were you going down facing the run? 


or facing away from the run3s? 


If you are steppin®= over the coaminz to 330 to 


ladder, you are looking to the after end of the ship. After 
your foot into pos:tion, you turn your back and $0 


In response to my question, were you facing the 


ra 


rungs of the ladder or were you facing away from the runzs 


of the ladder? 
As I stepped over the coaming I s facing away 


the runzs of the ladder. I was facing toward the 


a prudent lonysnorenan of many years 


d 


you were devoting your attention to what you were doing at 


that moment; is that so? 


a 2 


Exactly aware of where my next foot was to 


first 


OF, 
4cé 
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Your attention was 


poo = wars oe 
fangan-Cross 


sound, was it net? 


That sound you characterized as a 

Yes. 

It was then for the first time that you looked 

number five hatch area; is that 380? 

Yes. 

Now, did the crew engage itself in the process of 
removins the hatch covers from number four hatch at the 
same time as or after the completion of the discharge of. 
the containers frem number four? In other words, did they 
Gischarze containers from number four and then open the 
hateh or did those two events go on simultaneously? 

One at a time 

Which first? 

eontainers were 


you notify the crew to come and 


Usuali, somebody around, 2 deck officer around, 


a boatsowain. Any member of the cre They are conzgental 


people. We say we want it open and they do it. 


QO Did you notify @ member of the crew to come open 
the hatch? 


A 


co & 
Uwe 
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Langan-Cr 
of the crew? 
Probably tanding by. Usualiy if I tell tnem I 


lifts to so from the deck I tell him and tnen 


a 


7 


| 
| 
recollection of where this individual] 
| 
| 


tne time you notified him to start openins the natch? 
Nes b Gon t. 
you performed that job of notifying 
the member of the crew ard e 1ere occurred a period of 


or five minutes that the crew actually opened the 


Q Ard it was after this and efter you started to 


go down to the hatch at 9:30 -- correct? 
Some place alorz there. 
ah 


That you heard the sound which 


ot- the -acceiagent.. fm J correct so far? 


your immedtate superior on this ship 
opera 
J6nn A=-r-n-a-c=-0-n-e 


What is his titie? 


is the ship's stevedore. 
iii=m COURT: How do you spell that? 
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was Mr. Arnacone's superior? 
COURT: .JJonn rnacone? 
WITHESS: A-r-n-accco cnc. 
COURT: Tnawuk you. 

his superior, Mr. Langan? 

ly Warren vandorr. 

"Warren who? 

WITNESS: Dandorf, uw 
was on July 12, 1971, Hr. C. Bulvaney? 
He is the terminal superi:tendent. 


employee of John Ww. MeGr: n corporation? 


ig the number ore mar. 


top man et the pier? 


believe. 


tell anybody in the John W. McGrath orzanizatic 


did durinz a <iven period of time working aboard 4 


tio. ‘They come around 2nd they enack it 


They ask you? 


Yes 


when you start a job I suppos 
1-t them know, don't you? 
Ce 
oe 
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to Know when 


activity sheet. 


& 


The happenings at 


co throuzh the weekday. 


that a document which the stevedore keeps 


And rposes of billing 
he stevedore, I suppose, to knew 


what? 


& 
ob 
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bottom, Unris Mulvaney. 
Q lore 
superintendent; is that not so? 
the terminal supertr 
direct your 
Oojectlons £ ‘ : finisn that 


questior without referring to a document n 


PONARD: $I will offer this 


COURT: Any objection’ 


Ae and we will 


afternoon 
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e 


veferndant's 


the 12th. 


number four 


Can you tell me when that indicates 


four natch on Juiv 12, 1971? 


c'eleck in the morninz. 


Og 
GG 
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she tim 


around 


were ucing 


this from @1 


amnott 
empoeu 


{ndicate 


Incl 
CLOCK. 


carmo were you Wo 


ve any reason to 


challenge 


Langan, you told we eae 


that vou heard the noises «an 


Pive:. 


pS: 


ynere the ladder 


moment* 


Yes. 


How hizh is that coamins? 


RKooreximately that hich, maybe 


ES 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. NY. = 791-1920 


the re 


tnet 


the 


Friedman 


e 


Youu 


anise 
accura 


cy 


set onto that ladder 
over it first? 
Correct. 
recall which you put over the coaminz 


ladder leading down 


iow, had your risht foot actually contacteu a 


at the time that you heard the 


thud ? 


do you have a recollection’ 


oot come over the coaning of the 


time that you heard the thud? 


was your exact moment 


that you heard this thua? 


Probably on the deck. 


oe oe 


ma V 
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Do you recall whether you turned your head to 
the rient or to the left when you Jocked in tne direction 
from whenc? the thud came? 
7 had t0 lopk to, my right to so in that direction. 
inere a McGrath winch operator 


he time that you heard the thud? 


was that McGrath winch operator? 


Where 16 a euperetructure back there. 1 don't 
know what you people term it. We ea]1 10 a superstructure. 

By a superstructure do you mean winch platform? 

Yes. 

The winch operator I tal 34 = on top of sone 
sort of platform? 

Either sits or stands, yes. 

How high above the deck is that winch platform, 
Af you knew: 

A Sileht ten fest. 


Q How wide is that winch platform? 


Ts usually extends to either side of the hatch 


and back GE 7c. 
For the entire width or the hatch? 
O24 
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Lanzan-Cross 

Yes, Usually.  <O his werticular snap. yess 

it did? 

Yos. 

Ig Leetoowinen pis trorm bud 

solid mass of fl supporting it? 
deck that is supported by stanchions 
positions. 
am. asking, you 18 )can’ yeu see 

through —-the—support-for “the winch platform? 

Can I see or can the winch man 

Can you see from your position 1 one foot on 
the radians as: nun hatch about. to 20 down, can you 
see or could you see under or through the support for the 
winch platform? 

I could not see number five hatch. 
wnat you want. : 92 the deck but I couldn't 
tne hatch. 

ht the time that you lookea up from your position 
4n nuniber four oateh with your foot on the rune of the 
iadder to so down, is 1t your testimony tiat you then and 


there saw Anton Picinich on top of a container? 


your testimony? 


an c. 
as ke 
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your testimony Is, was the after 


wid you see his entire bedy at that time 
see part of his body? 
I saw his whole body. 


So that you were able to sce from his 


Picinich at the time that you saw him 
the container? 
3 stazzering back, ne probably toox« one 
two steps and then he went over the side. 

When you say he was stagzering back, when you 
saw him at that exact moment was Mr. Picinich facing out- 
poard toward the water or inboard toward tne snip? 

He was. looking towara the ship. 

So that in stazgerin; backwards | are telling 
us that he s staggering backwards toward the edze of the 


container; 


you mean the outboard 
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iZan-Uross 
your testimony that you saw 


Picinich there: tne air? 


PyYciniehn wes = air, 


itbcard toward the water o inboard 


He mizht have been both. The iast I 
he was flailing around in every direction, with 


underneath him. 


So you caritt tell us which way he was 
when he was actually in the air and you saw him? 
ho, 1 could net. 
MR. LEONARD: I have no further questions of 


this witness. 


COURT: How high was your head above the 


deck when you saw hr. Picinich? How high was your head 


WITNESS: Well, an extension of my body above 
the top of the coaming. I had one foot on the deck. 


COURT: One foot on the deck? 


WITNESS: Yes. The other foot over the side. 


COURT: You are how tall? 


JITNESS; Slightly over six feet. 


One foot «as on the deck, you were 
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standing and your head wuld be six 
Approximately so. 
COURT: #11. right. 
nedirect? 


Justa few, your Honor. 


san, when there is offloadi..5 work to be 
dons - and then additional offloading work to be dene 
by gotns down into the hatch and starting to lift the carzo, 
can you tell me as a usual practice, do you 450 down into 


tne hatch before any of the workings gang, tne Other members 


Fa) 


of the zang go down there? 

Not necessarily. 

Sometimes you do, sometimes you don! <? 

ometimes I du, sometimes JI don't. 

Now, the work that was go!ng on from 8:30 
until ten, according to the activity sheet, Exhibit K; was 
that wor that was zsoing on on deck or down in the hatch? 

No, that was in the shelter deck, shelter deck 
or lower ‘tween. 
Maybe you didn't hear my question. From eight 
30 you were 
Richt. 


| ete al 


Ju 
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Lanzan-hedirect 


ware aischarcing 


From o730 to tan you 
risnL? 


That! 


So that during that cime period 


of the members of your working Zang 


Tas 
LOG s 


And unless you had gone vown in 


r ea ¥s % a © wryt4 q 
cheek out the hateh area, woud 


uu jaCe 


a 


Right where 


were working. 1 couldn't down the hatch 


orered to bezin with. 


Se thato4de on the deck? 


naw 


© Now, do you nave 


bulwark, the 


mind of getting over to the 


kicinich down in the water? 


aes 
8 gee 


very defiriteiy. 
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Oh, Ss 


P 
eo 


eking up of 


advance 


you 


where 


because 


ontoiiners: 


of dischargin: 


most 


ail or 

7 

of the 

have 
the men 


it 


Waser 


from where 


a clear recollection in your 


side rail, 


Lanvan-“ucdirect 
k you this question 2s best you can 
approximately wh wac the distance 
rail, the bulwark wnere you leaned over to look down, 
water surface where you saw him, about? 
imately, maybe eighteen to 2U 
fund the place where he haa fallen from on the 
second tier, how high was thet? 
That would have to be sixteen feet. 
Now, just anotner couple of questions. 
The container that was left behind -- by 
t was Lifted away but the cone that 
kre Pictnich had been standings on, when you looked at it 
after the accident the part of it as part of it, 
you already “old us was akimbo so I don't want to repeat 
stimony. what I want you to tell us is how far was the 
part that was inboard inboara? vo you understa nd my question? 
I think so. I would say that the pa rt that was 
inboard would be maybe 
center o he container that was still in 


Can I hear tne 


(Answer read) 


Cc So if these containers are eight feet wide, that 
yould ve in the neighborhood of four feet? 


Yes. 
Mik. pha s all. Ghank 
THs oe. : : p down. 
a At (ait 
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excused ) 


the veferdant, having been ‘Ss u sworn, 


yamined and teatifierd as follows: 


> Toh 


will you keap your voice up su I 


and the ledies and gentlemen of use 


jury can? 


“ill you tell me, Captain, 


present occupition 


C What is the name of 


the chief officer of? 


Nonanfiord. 


Lveu 


T understand that to be su. 


Could’ you cell me, Captain, who are the owners 


= 


of the honanfiord? 
The Vanser Steamsnip Company. 


Is that 2a Norwe sian Company? 
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awe 
Ulises 


Norwe rian your oative language? 


you bee a 
officer? 
Sinee Jury, 


@ndu what bak 


license, any oceans, 


any tonnaze? 


+ 


wat 


tT was @ chist 


And would you tell me, Captain, when you , 


the Concordia Viking? 


I joined the Concor in March of 
Maren, 10(17 
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officer on the Concordia Vik 


1971 what was your cccu™ 


C1ne. 


joined 


71. 


fnd durin your employment aboard the Concord 
were you always the chief officer? 
yes. 
vaptain, I show you 
lock at it and tell me 
HW COURT: Get it marked for 
fecdant's E:hibit iL. markea 
r 
It is the loz book of the Conecrdai’ 
scratch los. 
Would yo ne, Captain, in whose 1anawriti 
book is? 
MOSEL! 2G. 26) Im, Hhandwritins 
fave ‘written ini Tt, boo. 


for whet dates od) 1b cover? 


ror, the 5th of March, 1971) anti. 29 Septemper 


Is that log book xk¢é a book which the ship js 
required in the regular course of the ship's 


business? 


BOG 
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in evidence 


can't read 
Received. 


Defendant's Exhibit 


ionor please, I am trying 


exhibit. 


PARIRDMAN: four Hono n assumin: when a:id 


an 


some oortions he will give me somo 


idea what it is because there is no wey z 
otherwise. 


THe COURT: I am sure he will. 


4 


Proceed, bi 


received. 


MR. KAIL: It has already been marked for idertifi 


cation. 


J 
| 
] 
| 
1 
| 


(vefendant's Exhibit 1. received in evidence. ) 
VE. WAIN: If your Honor please, may 1 offer in 
5 er 
oC 
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Vikinr. 


evidence.) 


. 
f 
wei 


endaint's 


t-ll me, referring to this log book, when the corita! 


earried aboard the Concordia Vikin, upon her arrival in 


Hoboken, New Jersey, when were they loaded and where? 


Yney were loaded at Lamman, Saudi *rabia. 


Cn what dates, Captain? 


commenced loading and we 
following da: the 29tn of 
And would you look a hat log book 
at what tine on the 29th of May did you finish 
those containers? 


We finished loading the containers 


Rizht. 
fnd does your loz book 


those contsiners were secured for 


AS 
BCE 
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ranesg-Lirect 
were secured as che loading was 


secured, the 29tn. 


is indicated in tre 


MR. FRIEOMAN: 5:00 p.m.? 


5:00 p.m. on 


you tell me when the Coneordia Viking 
port in Saudi Arabia? 
We sailed from man the 29th of iiay at 4: 
In the morning? 
mornins, yes-« 
that mean that for tne nexe approximately 
twelve or fifteen hours after you sailed, these containers 
were being secured? 
es, that's ri 4nt. 
And would you tell me, Captain, how were they 
secured: 


They were chocked -- the bottom tier was chocked 


+ 


wood and there was dunna‘e underneath them and there 


dumna.‘e in between the first ard tne second 


iG 
ve 
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secured with wires and turn buckles. 


Just a minute. I think we should 


suspend now. Just: near tne last answer. 


We will adjourn unt 
co avoid any legal discussions which keep you 
here and start promptly at ten. Go out now and I will talk 
to the lawyers for a moment. 
(Sury leaves) 
Now, I have read through ™ Friedman'g 


memorandum 2bdc he arce I just want to say to Mr. 


| 
Prjedman 2 wasn't concerned with you having to prove caunatior 
J > t 


as guch, but it sesmed to me che question 


eircumstantial evidence for or 


I feel that there {ts any confusion on that point I will 


certainly tive an instruction to tne jury so they know 
exactly what you have to prove and what you don't have to 


prove. 
Mh. PRISeMAN: Just to pass that peint quickly; 
| 


I don't think I have handed it up yet but Judge Frankel snarged 


2 jury and I will hand up to your 
Frankeli's languazse directed exactly to that point. 
THE COURT: I have zotten requests to charze from 
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AA XT 


MR. FRIEDMAN: It did not come down this afternoon. 


T now 2o- ts. eypede if Lo may, can it deliver them) to your 
chambers tomorrow mornin. the first thing? 
THE COURT: All right, I will get them tomorrow 


mornings. 


Now, just for the record we have motions; 


to make any 
When IT 
ahnatsoever that J can make. 
THE COURT: Preceed, Mr. Kain. 
MR. KAIN: At this time the defendant moves to 
dismiss the netlizence cause cf action on tne grounds 
there is no competent evidence before the Court and 
jury with respect to neslisence on the part of the 
s oificers. M on the unseaworthiness grounds, on 
srounds that plaintiff's testimony, tie testimony of 
intiff and his fact witnesses is to a physical impossibility 
Inasmuch as it is defendant's contention that it is physically| 
{ble for this accident to have cccurred in the manner 


testified to by plaintiff and his facet witnesses. 


4 gag 
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On the further sround that Captain Ash's testimony, 


as it waS on assumptions made by Captain Ash and by 


no other witness in the case, aside from being incredibile 
4t is deferdant's contention these are assumptions which the 
captain is not entitled to make. 
‘scordinzly the defendant contends that plaintiff 
ailed to make out a prima facie case primarily because 
has failed to offer any competent testimony either as 
ship's neglitence or as 4&6 unseaworthy conditions. 
THE COURT: Motions are denied. 


Laonard, do you have a motion or do you join 


MA. -TRONARDS | TE yotn\ with Mrs Kain on moving 
to dismiss the complaint, alternatively for a directed 
“verdict, on the sround plaintiff has failed, te suctain his 

edtablisnh e¢ltiner Ene persis of tne ship oF 
unseaworthiness of the vessel, primarily on the ground 
he testimony reliea on by ths plaintiff to support its 
inpossible or at best implausible 
to warrant rejection by the court of any such testimony and 
direction of tiie verdict. 
THE COURT: Motions are denied. 
“hk. LEONARD: I have further motions. Taove 


to strike the testinony on the report of Des: Brown om the 


is ade aa 
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rround” that i plaintiff, durins: the course.of his direct 
presentation, s failed to estabdl 
between the report of or. panne a 
made and the happeniug he accident. JI have a memorandum 
of law prepared on that -sround whici. T will hand up to the 
Court. 
I move on the further ground that the report of 

jcal psychologist does not have the same assurance 
of accuracy and trustworthiness as envisioned by the dec 
of the Court in the Yates case which has been heretofore 


relied upon by tne plaintiff. Of course, I renew ny initial 


to the amission of Dr. Brown's report at any 


fll those joct ns embodied in the 


law which T neve handed up to the court just now. 


T would further move, should the Court be inelined 


strike the report of Dr. Frown, that the jury be instructed 
disregard it in its entirety =< pay no attention to it 


their deliberations. 


COUR s="  Wnere wWas-the Case? ts there a case 


that holds that a psycholozist's report is so incompetent 


G 


that it cannet be wsed? 


Nie, UeOuAn: 


Lamp; you will netric: 
‘a 
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substantial difference 


between mental and physical disorders and that the testimony 


o the same dezree of trustworthiness as 


stor rendered a report on a physical 


Court in Morris versus U.S 


= COURT: Those motions are likewise denied. 
BR. LEONARD: One further motion and that relates 
report of or. Shapiro. The plaintiff in 
1f mado certain claims of physical disability. 
“teima roleted te ¢onetbions “nich existed for a period 
of approximately ter months. The plaintifc called to 
buttress the claim of physical disability vr. Matlas 
who G@id nou Ges y as to any claim of permanent disability 
in gistinetlon 
g number of doctors’ reports, 
plaintitt 
We have had tnose dectors testif: 
and 1) supmit thas 
a paycholosist or a psychiatrst ho less, of reports of 
physical disability in no wise is competent te establish the 
facts of that disability and that the jury will be misled 


esoumin: that br. Shapire's review of those reports 


o0G 


SOUTHERN DISTRIC? COURT REPOR7ERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. — 791-1020 


Such parts cl 


hapire's report as they refer 


rs whom he reviewed which ascribe a permanent physical 


disability in part to the , 


f{ move further that tue. be instructed that 


they must disrezatd it. 


ise y 


Yor, Fur HOnOL - 
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ANTON PICINICH 
VS. 


CHRISTIAN HAALAND & BOISE-GRIFFIN 
STEAMSHIP COMPANY, INC. 


SKIBS A/S SAMUEL BAKKE 


VS. 


JOHN W. MC GRATH CORPORATION 


Octcber 


(In open court - jury nrezent) 


THE COURT: I apologize “or keeping you. TI hau 


a triminal matterI had to take ..+e of 

As far as the trial schedivi2 is concernea, there 
was an additional witness on the pla: iff*s side, uS you 
remember from yesterday, .nd som: rather extensive 
further examination of Captain Ash. So we are not up to 


the schedule that I think {f told you about last Thursday. 


I think, though, it is realistic now to assume 
that the defense case and all the proof will be finished 
either by the end of the day or at some point tomorrow. 


Then we will have summations. Now, if T can get my cnarze 


in tomorrow, I will, and then you can start your deliberations. 


On the other hand, if the evidence and the 


summations go towards the end of the day it is never a very 


oe 
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zood idea to charge a jury at the end of the day, so I would 
charze you first thing Friday. That is the best prediction 
I think I can make right now. 
You go ahead with your witness, Mr. Kain. 

DW IR VANGSN Ss; resumed. 
DIRECT EXAMINATION CONTINUFD 
BY MR. KAIN: 

Q Captain Vangsnes, will you look at the cargo 
stowaze plan, which is Defendant's Exhibit H in evidence 
ana which is before you, and will you tell me, Captain, 
referring to that stowage plan when the Concordia Viking 
sailed from Saudi Arabia how many containers were stowed 
on deck at the number one hatch? 

A Four empty containers. 

Q Four empty containers? 

That's right. 
And how were they divided? 


A Two on each side. 


Q And were they stowed two containers high, Captain, | 


or side by side? 
A Two containers hizh. One on top of the other 
on both sides. 
¢ Now, will you look at your cargo <towaze plan 
and tell me how many containers were stowed on Geck at number 
wae ae 
: ye 
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two hatch? 
A There were six full containers and there were 26 


empty containers. 


A) That is a total of 32 containers, if my arithmetic | 


ght; Captain? 
A That's right. 
Q Do you have a recollection or does your cargo 
stow plan show how they were divided at number two hatch? 
A They were divided on both sides equally. That 
means sixteen containers on each side. 
e &nd how many hizsh? 
Two high. 
Two high, sixteen on b&h sides; is that correct? 


Yes. 


Q Now, Captain, when you refer to containers stowed 
at numbez one or number two hatch, are you talking about the 
exact area adjacent to the hatch opening or does that area 
at the hatch that you are referring to, when you say they 
are stowed at the hatch, does that cover some further 


distance? Do you understand my question? 


A Yes. Yes, it covers a further distance. It 
refers to the containers which was loaded by the gear from 


number two hatch. 


And if I understand you correctly, someof these 


2c 
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containers may extend a little bit beyond the hatch opening, 
say at number two, and a little after the hatch opening, 

say up to the area where the mast house is or the winch 
tables are located? 

A c correct. 

Q Now, will you refer, Captain, to your cargo 
stowage plan azain, which is Defendant's Exhibit H in 
evidence, and tell me how many containers were stowed 
deck at the number three iatch? 

There was fifteen empty containers and one 
container. 

Q That is a total of sixteen? 

That's right. 

Q tnd how were they divided between port 
starboard? 

A They were equally divided. That means eight on 
each side. 

Q And were these containers all stowed two high 
or were they stowed in some other fashion? 

A They were all stowed two hizh. 

Q Now, after the number three hatch, Captain, 
you have the ship's house; isn't that so? 

A Yes. 

Q And that contains some of the living quarters and 


Rae 


: vic 
SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
z FOLEY SQUARE, NEW YORK, N.Y. — 791-1020 


20 


rd/1f/477 Vangsnes-Direct 


navization bridge, things of that sort? 


A Yes, that's right. 


a) And does that ship's house extend from one side | 


of the ship to the other? 
A Yes. 
, THE COURT: I missed the last. Read the last 
couple of questions and answers, please. 
(Record read) 
THE COURT: Thank you. 

a] Again refer to your cargo stowage plan, Captain, 
and tell me how many containers were carried on deck at the |; 
number four hatch? That is the first hatch after the house. | 

A At number four we had twelve empty containers. | 

THE COURT: How many? 


THE WITNESS: Tweive. 


© fnd would you tell me, Captain, how the containers | 


at number four hatch were divided between port and star- | 


board? 


A They were divided into eight containers on the 


port side and four containers on the starboard side. 


Q And how were these containers stowed? How many 


of them were stowed two high? 


A All of them. 


So that you had two stowages of two containers 
* ’ 
-| §i4 | 
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hizh on the starboard side at number four and four stowages 
of two containers high on the port side, is that correct? 

f That's correct. 

Q Now, on the starboara side, these two stowazes 
of two containers high, was it one behind the other or 
were they side by side? 

One behind the other. 

a Now, Captain, will you look at your cargo stowage 
plan and tell me, if you can, how many containers were 
stowed on deck at number five hatch? 

fh At number five there was eleven empty containers 
and one full container. 


C And how were they divided between the starboard 


side of the ship and the port side? 


A Exactly the same was as number four. That 
means eight on port side and four on starboard side, two 
high. 

Q Is there any indication in your cargo stowage 
plan as to the weight of the container which had carzo 
in it? I think you said there were eleven empties and 
one with cargo. How much did the loaded container weigh? 

A The loaded container weighed five tons. 

C Would that indicate to you, Captain, whether or 
not this container was fully loaded with cargo or whether it 


-7 £ 
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was partially loaded? 

A I can't say. 

THE COURT: But the full one weighed five tons? 
THE WITNESS: That's risht. 
THE COURT: Thank you. 

Q Ir.cidentally, Captain, do you know the weight of 
these containers that were carried on deck on this voyaze, 
these 20 by eight by eight containers, the empty containers? 

A They are two ton sach. 

C 7; that two long tons, 4400 pounds, or two tons, 
OOO nounds, if you know? 

A I can't say. 

Q Now, Captain, was there a particular reason why 
at number four and number five hatches there were four 
containers; in cher words, 4f I understand you correctly, 
at the forward hatches they were all split evenly, equal 
number on each side. When you came back to four and five 
you had eigne containers on the port side of four, eight 
containers on the port side of five; is that correct? 

A : That's correct. 


Q And you had four on the starboard side at four, 


and four on the starboard side at five? 


! 
| 


A That's correct. | 


Is there some particular reason why these containers 
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in other words at four and 


were stowed in that fashion; 


five hatches, you had more containers on the port side than 


4 || you had on the starboard side? 
b A The reason we did that was because of the 
6 | crew's quarters is situated back aft and they need a safe ! 


~~] 


walkway between the midships and the quarters. 


8 | Q fnd was it necessary on the Concordia Viking for | 

9 | crew members standing watch on the bridge to zo from their 

10 | quarters aft on occasions both day and night forward to | 

ll | the chip's nouse? | 

it | 

12 | A Yes. 
i e | 

13 | 4 This was designed to give them a walkway; is that 
| 

14 | ms ‘eur 
1 correct? : a 

15 | A T s correct. | ie 

x 16 ! Q Now, when these containers were secured by the | > 

i} | 

” i | 

W  erew after the ship sailed or the day she sailed from , | 


18 Damman, Saudi Arabia, how were the lower containers? Consider) 
1 this a stowage of four containers. How did you secure the | 
t, 20 || lower container? 
. i| | 
a | A We chocked between the hatch coaming and the 
| | 
- containers with wood, and the same we did from the rail to 
\| 
the containers -- between the rail and the containers on the 
m | outside. 
- | Q First of all, let me ask you, did you put dunnage 
aay 
| SOUTEERN DISTRICT COURT REPORTERS. U.S COURTHOUSE 
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under these containers before : put them on deck? 
A Yes, we did. 
Q And was this a solid floor of dunngge or was 
this dunnaze satripping? 
A It was stripping, one piece in each end. 
a And was this placed under thie container itself, 
under the corner castings? Where was it placed? 
Under the corner castings. 
After you loaded these containers cn dunnage, 
you said you put chocking? 
A Yes. 


Between the hatch coaming -- would you consider 


this the hatch coaming over here, Captain (indicating)? 


A Yes. 

Q You put chocking between the bottom of this 
container and tne hatch coaming; is that right? 

That's right. 

C And you also put chocking -~- wne.) I say you I'm 
referring now to your ship's crew -- you also put chocking 
as these containers were loaded between the bottom of this 
container and the ship's bulwark or the ship's rail over here; 
is that right? 


A That's right. 


Q Is that what you did? 


ude, a 8 
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A Yes. 

Q Now, could you tell me, Captain, wha did you do, if 
anything, with respect to wire lashings? Where were they 
put, if you consider this a typical four-stowage block with 
containers? In other words --~ 

A We had wire lashings from the outer corner of the 
upper container -- 

G That is the outer corner here (indicating)? 

A Yes. 

© To where?. 

A To the inshore. 

Q Down th.3 way (indicating)? 

A YVown that way, yes. From the inshore upper 
Satie ke the right. 

Down this way (indicating)? 
Yes. 
And what size wire was this, do you recall? 


A Three-quarter of an inch. 


Q And how was this wire secured to this upper or 


these upper points? 


A J+ was -- we put them through the hole in the 
containers, in the castings. 

Q The corner castings? 

A Yes. 


- ig 
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THE COURT: Loop? 
THE WITNESS: Yes. 
Q When you put the loop through the hole in the 
container castings, what did you do with the ends 
of the wire? 
A We put them together with clips, wire clips. 
Q Is that the type of wire cl’ps as shown on 
Plaintiff's Exhibit 14? - 
A Yes, that's right. 
Q And how many wire clips, if you recall, did you 
use to secure the wire into the end? 
A Four wire clips. 
Q And did you secure the wire by means of these 
wire clips to a turn buckle? 
4 “The wire went through the turn buckle, one 
end of it. 
Q “Was it the same size turn buckle, as near as you 
can estimate, as this turn buckie? 
A Yes. 
Q Is that roughly a one by eighteen turn buckle? 
Yes, roughly. 
And this was roughly the sive? 
Yes. 


Can you see it? 


: BO 
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A Yes. 

€ I am referring to the turn buckle which is 
part of Plaintiff's Exhibit 14. 

A Yes. That's exactly the kind we are using. 

And how did you secure the turn buckle to the 

deck or to wherever it was secured? 

& There is a bolt in the end of the turn buckle. 

Q The shackle? 

A Not shackle. That doesn't belong to the turn 
buckle. 


Was it this type of an arrangement, a shackle? 


But the bolt can be released from the turn buckle. 


Like this? 

No. That's the shackle. 

I'm sorry. It wasn't a shackle? 

No, there was no shackle. 

You secured it with a bolt? 

Yes, with a bolt which is in the turn buckle. 

This (indicating)? 

Yes. 

I see. And what did you secure the bolt to? 
r) To a pad eye in the deck. 
Q Where on the deck did you secure these turn 


puckles? 


: pes 
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A To the pad eyes. 


Q And where were the pad eyes located? At certain 


locations or certain fixed locations or were they distributed 
around the deck? Where were they located? 
They were along the hatch coami °s and along 


ship's rail. 


Q They ran along -- some length at least ran 
along the hatch coaming? 

A Yes. 

Q And some along the ship's rail; 1s that your 
testimony? 

A That's correct. 

C Now, Captain, wiil you onsider these four boxes 
here to represent containers two high, four stacks of two 
high; do you understand what I amsaying? 

A Yes. 


Q Now, did you put lashings only at the ends of 


these four containers? How did you do that? 
A We did not. 

THE COURT: May I make a suggestion? I'm a 
little worried about having everything on the blackboard. 
It is not going to be a very permanent record. 

MR. FRIEDMAN: We can take a photograph and it 
becomes a record on the record. 
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THE COURT: Who is going to take the photograph? 
MR. FRIEDMAN: One of us will arrange it. 


MR. KAIN: Before we are through I think we will 


have others. I don't have any objection to counsel photo- 
graphing this. 

Q Do you understand my question, Captain? I want 
to know if you put lashings at only the two ends or did 
you put lashings at this end? In other words, did you do 
it for every four containers in a block as shown here, 


or did you do it for every eight containers? By that I 


mean did you put lashings on both ends of four containers or 
did you put Hshings on both ends of eight containers? I 
am referring to these cross lashings. 


A We had lashings on both ends of four containers. 


C So that in a stowage of fcur of eight containers -4 


I'm sorry, four of two containers, you would have had lash- 
ings at this end, lashings in between here and lashings 


here; is that correct (indicating)? 


We would have one lashing in the after end and 
lashing in between. 
That's at the end of this one and one at the 


front of this one (indicating)? 


A Yes. Then one in the front of the other. 


Q A total of four lashings? 


, 6) €. 
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A Yes. 


Q Now, when you loaded these containers and put 


this dunnage on the deck, did you build up this dunnage 


in any way for any reason? 
“A No. 

@ You just put a strip of dunnage? 

A That's right. 

Q And when you finished loading four of these what, 
if anything, resulted from the camber or the curve -- do 
you know what I mean by the camber of the deck? I don't 
know the Norwegian word for it, but do you know what I mean 
by the camber, Captain? 

A Yes. 

Q Did the camber of your deck, that is the angle 
from the center line going offshore on either side -- my 
drawing is exaggerated but you know what I am referring to 
at least? 

A Yes. 

Q Did the fact that you had one piece of dunnage 
or one thickness of dunnage under this, did this cause or 
was there any effect on these upper containers? 

A No, I wouldn't say so. 

Q Well, what, if anything, did you do before 
tightened down these lashings? 


bo, - & 
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A If there were any openings between the containers 


we throw pieces of wood in between them. 


Q And did you do that before or afteryou took up 


on these turn buckles? 
A Before. 


Q Before? 


A Yes. 


Q Before you tightened up, after you put the turn 
buckles on you put the dunnage, if necessary, in between? 

A If necessary, yes. 

Q Now, Captain, if I recall correctly, you told 
me yesterday that your log book indicated you sailed from -~ 


what is that, Damman, Saudi A,abia? 


A That's right, Damman. 
Q On the 29th of May, is that correct, at four 
something in the morning? 
THE COURT: May 29th, 4:08 a.m. 


Q And after you sailed you told us that sometime 


around 5:00 p.m. that day your crew had finished securing 


all of these containers for sea; is that correct? 

A That is correct. 

Q Now, after you sailed from Damman, while the ship 
was at sea, were any inspections made by anybody aboard the 


ship of the stowage of these containers which you were 
926 
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carrying as deck cargo? 
I didn't get your question. 

e After you sailed from Damman and before you 
arrived in Hoboken -- incidentally, was Damman your last 
port of call before Hoboken? 

No. We had several poris between. 

Well, during the entire period -- let me ask 
what was your next port of call after Damman? 
Bombay, India. 

And will you ‘ook at your log book and tell me 


whether cargo was loaded aboard the Concordia Viking or 


discharged from the Concordia Viking while the ship was 
in Bombay? 
A Yeas. We were loading cargo. 
Q What hatches did you work, Captain? 
A We worked ali hatches. 
And what side of the ship was to the pier? 


Starboard side. 


Starboard side to? 


A Yes. 


Q Now, before you could load cargo aboard the 


Concordia Viking at Bombay, was it necessary for you to do 


anything with the containers stowed on deck? 


A Yes. we had to discharge top containers. 
‘ “or 
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Q Ari why did you have to discharge the top contairns, 
Captain? 
a Becaure it was difficult to bring the other cargo 


across two high containers. 


Q Are you familiar, Captain, and again I don't know 


if there 1s a Norwegian word for it, but are you familiar 


with the term hig lining? Do you know what the English 
term high lining means? I am referring now to steved ring 
operations. 


A Yes. 


S And is that the reason that these top containers 
were taken off, Captain? 

A 125, 10 28. 

Q And just briefly, Captain, high lining, where 


you are using Burton falls with a single hook, you try to 


avoid increasing this internal runner angle, this angle 


4, 
between, say, the up and down fall and the Burton fall, the 


one over the pier and the one over the ship's hatch; you 
try to avoid bringing this anywhere up close to 180 degrees 
as the internal runner angle; isn't that s0? 

A That is so. 


Q And the higher you raise this cargo hook, the 


higher you bring it up, the more you open out this internal 


runner angle; isn't that so? 


roc 
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A That is right. 

Q Now, Captain, after you put these top containers 
on board, did you have to put them back -- I'm sorry, ashore. | 
Did you have to put them back on board and resecure them 
before you sailed from Bombay? 


4 Yes. 


Q Now, what was your next port of call after Bombay? | 


Cochin, India. 

That is Indochina? 

No, it is India. 

q And did you load or discharge carzo from the 
Concordia Viking at Cochin? 
4 Yes, we did. 

What hatches did you work at Cochin? 

We were working in all hatches. 

And what side of the ship was to the pier? 

Port side to. 

Port side. Now, did you, again loading hatches, 
the ship's hatches at Cochin, have to do anything with 
the containers on the port side of the ship? 

A Yes, we did exactly the same as in Bombay. 
Q You took off the upper containers or at least 
some upper containers so you could work the hatches? 


f Yes, that's right. 
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Q 
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And before you sailed you had to put them back on 


and resecure them; is that correct? 


A 


ty 
) 


Cochin? 


containers 


understand 


That's correct. 


Now, what was your next port of call after 


THE COURT: May I interrupt you? 

In Bombay I take it you just discharged the top 
on the starboard side; right? 

THE WITNESS: That's right. 

THE COURT: All right, go ahead. 

MR. FRIEDMAN: I'm sorry, your Honor, did I 

they were then put back? Discharged and reloaded? 
THE COURT: Right. *° 
MR. FRIEDMAN: Thank you. 

Where did the ship go after Cochin, Captain? 

It went from Cochin to Majunga.- 

Did you load or discharge cargo at Majunga? 

We loaded cargo there. 

What hatches did you load, Captain? 

We loaded only number one hatch. 

Number one hatch. 

What side of the ship was to the pier at Majunga? 
Pardon me? 

What side of the ship to the pier in Majunga or 
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was there any side? 
A We were at anchor. 
Q fnd what type of cargo did you load at Majunga in 
hatch number one? 
Frozen cargo, like shrimps. 
Frozen shrimps? 
Yes. 
And what did you use to load frozen shrimps? 
We used nets. 


Now, you didn't go alongside pier at Majunga, 


No. 
You loaded from what, barges, lighters, boats, 
which came alongside? 
A From shrimp trawlers. 
Q Shrimp trawlers? 
A Yes. 
O fnd did you remove or do anything with the con- 
tainers at number one while the ship was at Majunga? 
A No. 
Q Did _2u do anything with the cargo nets you 
used to load at Majunga to take care of this high lining 


that we were just talking about? 


A Yes. We had to shorten it up as much as possible. 
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Q That is, you shortened the drift or the length 
of the net? ¢ 
A The length of the net. 
Q Now, where did the ship go after she wes or after 


she called at Majunga? 

A She went to New York. 

Q Will you tell me what day the Concordia Viking 
sailed from Majunga? 


i) She sailed June 19th. 


Q And what day did she arrive in New York, Captain? 


I'm referring now to the port of New York, not necessarily 


pier &. 
A She arrived on July 10, 1971. 
A, That's almost a month later; is that correct? 
A Almest, yes. 
Cc And did you come to New York by way of the Cape 


of Good Hope? 

A That's right. 

Q Did you stop at any intervening ports between 
Majunga and the port of New York for the taking on of 
supplies? 

A We stopped for two hours at Cape Town for mail 
and provisions. 

Q Did you go alongside the pier to take on this 
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mail and provisions? 
No. 
Were they brought out to the ship? 
Brought outto the ship by a launch. 

Q And, Captain, roughly how far or how great a 
distance did vou travel in sailing from Majunga to New York 
by way of the Cape @ Good Hope? I know you didn't measure 
it. I am just asking you to give me a rough estimate. Was 
it 5C00 miles, 10,000 miles? 

Some place between three and four thousand, I 
suppose. 

Q Three and four thousand miles, Capiain, almost 
a month. What is your cruising speed on the soncordia 
Viking? 

A Eighteen knots. 

© And a nautical mile i3 somewhat more than a land 
mile; is tnat right, some 6,080 feet? Maybe that's not 
a fair question to a Norwegian. You don't call them miles, 
do you? 

A 1852 meters. 

Q And even allowing for tides and currents and wind, 


if you have an average cruising speed of eighteen knots, 


that means you are making turns or engine revolutions for 


eighteen Knots over the ground; isn't that so? 
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A That is so. 
Q Per hour? 
A Per hour. 
€ tnd doing this 24 . urs a day for almost a month, 
wouldn't that come to more than three or four thousand 
miles? 
Then I have to work it out. [If you want exact 
answers. 
C Anyway, it is a considerable distance which you 
traveled; is that correct? 
Yes. 
(a Now, Captain, after you loaded these containers 


on deck at Damman and saild from Damman towards New York, 


stopping at these various ports enroute, were any inspections 


made of the stowage of these containers on the ship, on the 
deck of your ship by anybody aboard the ship; that is, 
any officers or-any crew members? 
THE COURT: May I have the last question, please? 
(Question read) 
A Yes, there was inspections done during the voyage. 
Q And would you tell me by whom these inspections 
were made? 
A Either by the carpenter, snip's carpenter or by 
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Q i who was the ship's carpenter's immediate 
superior? | did he work for aboard the ship? Who was 
his boss? 

A The chief officer is the carpenter's boss. 

You were the chief officer, weren't you? 

That's right. 

Q And did the carpenter have any orders from you 
with respect to inspecting or checking the stowaze and the 
securing of these containers during the voyage? 

A That's right. 

And what orders did you give him? Did you give 
any orders, for example, as to how often he was to make this 
inspection? 

A No, not certain. But I told him to check them 
every now and then. We didn't have any routine on it. And 
4f he found any slack or anything, he wa> supposed to tighten | 
them up. 

Q When you say tighten up, you mean take up the 
slack in the turn buckles? 

A That's right. 

Q Did you, yourself, make any inspection of this 
deck cargo of containers? 

f ‘Yes, T diag. 

Q And if you recall, Captain, were any ~~ at any time 
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during this voyage were any entries made in your log book 
indicating that something was done to tighten up on these 


lashings or to further secure the stowage containers? 


A Yes. Like the 22nd of June, "All lashings of 
deck cargo inspected and tightened." 

Q And is there a time given for that? 

A No, no. 

Q If you know, were there any other notations made 
in the log book that the ship's crew tightened or resecured 
the lasnings? 


f No, there is no more entries. 


| 
‘ Now, Captain, as you go through your log book there, 


as you look through it, can you give us a general descrip- 
tion of the weather which this ship encountered on route fran 


Majunga, or, if you will, from Damman, to the port of New 


York? Was it generally pod weather, was it generally bad 
weather? 
A It was generally good weather, with a few “aS 


in between, with a force up to eight. 


Q That's force eizht on the Beaufort scale you are 
referring to? 

A Yes, that's right. 

Q That's the wind scale that indicates the velocity 


of the wind? 
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Yes. 


And on Norwegian ships do they also have a Sea 


Sea scale, yes, which we had up to seven. 
Does the front of your log book contain a table 
as to what force eight is on the Beaufort scale? 
A Seven -- yes. Six to nine meters. 
Q Are we referring now to the Sea scale or the 
Beaufort scale? 
A The Sea scale. 
Q Six to nine meters, and that means wave heights? 


A Wave heights, yes. 


Q And a meter is roughly somewhere around 39 inches, | 


isn't it, Captain? 

A Yes. Approximately three feet. 

Q Ys it somewhere around 39 inches, if you know? 

A Yes. Approximately three feet. 

Q And how about the Beaufort scale, is that shown on 
the front of your log book? 

A Yes. 

Q And is there a description next to force eight 
on the Beaufort scale? 


A From the scale, eight, there is 34 to 40 knots an 
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C That's wind velocity you are referring to? 

A Yes. 
35 to 40 knots an hour? 
Yes. 
Any other description? 
No, no. 

Q All right, sir. Now, you told us just aminute 


ago after you referred to your log book that the 


Concordia Viking had arrived in the port of New York on 


July 10, 1971, is that correct, sir? 


p That is correct. 
Q And what time of day did she arrive at the port 
of New York 


A She arrived -- anchored at Graves End Bay at 


11:06 p.m. 
@ That's in the evening? 
2300, yes. 
Q And how long does your log book indicate the 


Concordia Viking remained anchored in Graves End Bay? 


A She remained from eleven o'clock, the 10th, 


till 6:52 the following morning, the 11th of July. 


Q The llth of July. And what day of the week, 
Captain, was the llth of July, according to your log book? 


A Sunday. 
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Q And when she raised anchor or hoisted anchor, 
where did the Concordia Viking go from Graves End Bay? 

A She went to pier B, Hoboken. 


lod 


¢ And what time was the Concordia Viking alongside 


pier B, Hoboken, finished with her engines according to your 


log book? 

A At 0832 in the morning. 

Q That's 6:32 in the morning? 

A That's right. 

a And se was alongside finished with her engines, 
her mooring lines are out and she 1s secured to the pier; 
is that right? 

A That's right. 

THE COURT: That's the llth of July; right? 
THE WITNESS: Correct. 

Q Is Sunday in the Norwegian Merchant Marine, in 
port, is that a normal working day? 

A No. 

Q If your crew worked on Sunday, are they paid 
overtime under Norwegian articles? 

A Yes, 100 percent. 

Q Double pay? 

Yes. 
Did your deck crew on the Concordia Viking do any 
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work on deck on July ll, 1971? 

A They worked till twelve o'clock making ready for 
discharging. 

Q And that's from when to twelve o'clock? When 
did they start? 

A They started as soon as we finished the docking 
operation. 

Q And they worked from then until twelve o'clock 
noon making ready for discharge; is that correct? 


A Correct. 


Q And would you teli me what your crew did in making} 


ready for discharge? 


A They were relashing the containers; the deck 


THE COURT: They were what? 

THE WITNESS: Relashing them. They were pitting 
the derricks. 

Anything else? 

No. 

Now, you say relashning? 

Yes. 

What do you mean by relashing? 


They were taking off the lashings of the deck 
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MR. FRIEDMAN: May we agree that he meant unlash- 


MR. KAIN: I am about to ask him. 
a} Wnen you say relashing I take it you meant they 
removed these wires and turn buckles you were referring to? 


A That's what I meant, yes. 


Q Now, in taking these lashings off of these con- 


tainers, Captain, were all, if you know, were all of the 
turn buckles removed by your ship's crew? 
A Not that day. 
Q Not at that day? 
No. 
Were some of the turn buckles removed by the 
Probably some, yes. 
¢ And if the turn buckles were removed that meant 
you had to -- the wire wasn't secured to anything any more; 
is that right? 
A Yes. 
Q What did your crew do with these turn buckles 
when they took them off from these container housings, 
what was done with them? 
A They gathered them on deck. 
c Where did they put them? Did you have a regular 


place to put them on the ship or did you just leave them on 
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deck? What did you do with them? 

A The next day when the deck was clear, we put them 
together in a box. 


C In a box? 


A Yes, in a steel box. 
Q And where was that kept? 
In the forward end of number one hatch. 


And was there anything in this box or was it just 


Oil. 


And was this because these turn bodkies were 
being used for lashings of cargo? 
f That's correct. 
*Q Now, how about the wire lashings, when these were 
taken off what did your crew do with them? 


fA They left them on deck, and the following day 


they were taking them together. 
Q And a these also saved and kept by the crew, 
these wire lashings? 
| A Yes. 
Q And were these stored -- where were they stored, 


in the boatswain's locker? 


£ No, stored on deck. 


! 
' 


THE COURT: Are we talking about two different things? 
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You say turn buckles and wire lashings, are they different? 

MR. KAIN: When I say the lashing, your Honor, 
I'm referring to the wire that's affixed to the turn buckle 
in Plaintiff's Exhibit 14. 

THE COURT: It isn't clear to me. On Sunday you 
said that some turn buckles were probably removed; right? 

THE WITNESS: They are brought to the place where 
we used to keep them. 

THE COURT: I tell you, you go over it again for 
us. What was done on Sunday? 

THE WITNESS: On Sunday they removed all the 
lashings off the deck cargo, that means wire and turn 
buckles as well. 

THE COURT: When you say removed, exactly what 
does that mean? 

THE WITNESS: That means we took them away from 
the cargo. 

THE COURT: Took them off the corner castings, 
took them off the pad eyes? 

THE WITNESS: That's correct. 

THE COURT: Was tnis done with all of the lashings 
or just some of them? 

THE WITNESS: All of them. 

THE COURT: Now that means that you had a bunch 
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of things that consisted of wire rope attached to turn 
buckles; right? 

THE WITNESS: They were not attached any longer. 

THE COURT: Well, that's what I wanted to get 
at. Were the wires pulled apart from the turn buckles 
{in this process? 

THE WITNESS: Yes, they were. The clips was 
opened. 

THE COURT: Well, on the clips being opened, would 
that release that loop from the corner casting? 

THE WITNESS: Yes. 

THE COURT: I take it then the wire is attached 
to the turn buckle when it is in place; right? 

THE WITNESS: ves 

COURT: How is it attached to the turn 

buckle? 


WITNESS: Through the end of it. 


COURT: Are you saying that on Sunday the wires 


were taken the turn buckles? 
WITNESS: Yes. 
THE COURT: And what was done then? We have the 
wires, turn buckles all pulled off the containers and the 
wires separated from the turn buckles. Wht was done then 


on Sunday? 
ee 
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WITNESS: That's what they did on Sunday. 
iE COURT: Where did they leave them? 
E WITNESS: Around on deck. 

THE COURT: Then when were they removed from 
being around on deck? 

THE WITNESS: As soon as the deck was cleared 
next day. 

THE COURT: Cleared of what? 

THE WITNESS: Deck cargo, containers. 

THE COURT: In other words, they were left on 
deck, wires and turn buckles, until after the containers 
had been lifted off the deck? 

WITNESS: That is correct. 
COURT: I'm sorry, Mr (ain. 

MR. KAIN: Thaé's all right, sir. 

Q Now, Captain, when these wires -- in other words, 
when you opened up these wire clips, these four wire clips 
that you told us were put on each one of these lashings 
and you had, after you opened up this wire clip, before 
you touched the wire lashing, you had the wire running 
through the corner casting; is that right? 

A That is correct. 

Q Now, if you know, Captain, could all of these 
wire lashings be removed from these corner castings or were 
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there some of them left, were there none of them le 

A I can't say if there was any left. 

Q Based on your experience, do these wires 
sometimes kink in the corner castings? 

A Yes. 

THE COURT: What? 

MR. KAIN: Kink, k-i-n-k. 

Do you know what I mean by the term "kink"? 
Yes, I do. 

Q Is it always possible, Captain, if you know, 
for your crew to remove wire lashings in between stowages 
of containers? I'm referring to this section here between 
the after part of this one and the forward part of that one 


(indicating). Is that always possible for the crew to 


reach those lashings after they are cut loose? 

A No. 

© Did you make any inspection after these turn 
buckles and lashings were removed by your crew to see whether 
there were any lashings still in place in these containers? 

C You told us that your crew did something with the 
ship's booms also On Sunday. What was that? 


A They raised the booms. 


g When you say raised them, you mean they topped 


them up from the horizontal position in which the ship carried) 
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them? 
Yes, that's right. 
Q Incidentally, will you look at Defendant's Exhibit | 
C in evidence, which is a gereral arrangement plan of the 
Concordia Viking, and will you tell me -- I am talking now 


about the booms at nimber five hatch. When your booms were 


secured forsea, were they collared up against your king posts | 


or were they horizontal down the boom rest? 
A They were down in the boom rest. 
Before the longshoremen came on board, that is 
Sunday, tr day before the longshoremen came on board, your 
crew raised these booms up? 
A That is correct. 
© And what did you do with them? Did you just cross 
into the hatch, secure them to the hatch? 
f We just raised them and left them. 
Q You didn't spot them at any particular position? 
4 No. 
During the discharge on July 12th, that is the 
Monday, were the ship's starboard booms ued in the discharge? | 
A No. It was used house fall. 
Q And that's a block up on the ship of the pier? 
A Yes. 
Q Was this house fall, by that I mean the rigging 
of the house fall, the wire. from the starboard boom through 
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| your heel blowk and up to the block on the pier in back 
3 | of the ship, was that rigged by the longshoremen or by the 
| 
4 | ghipts crew? 
m BEST COPY AVAILABLE 
ie A By the longshoremen. 
ae Ane was that done on Monday or was that done on 
“i Sunday, the i1th, if you know? Q 
. 3 | % 
; A On Monday. 
9 t 
: Q Now, Captain, when your crew made ready for 
_ discharge a period of time on Sunday, that meant they had 
u to be paid double wages while they were doing that work? - 
2 
A Yes. 
13 : : 
| Q Now, when you came in to Hoboken alongside pier 
14 || ° 
Bon the morning of July llth, did you break sea watches 
16 | 
: @t het. time? 
16 
A Yes, at twelve o'clock. 
vie 
| Q At twelve o'clock? © 
18 | : 
| A Yes. 
io | 
Q And would you tell his Honor and the ladies and 
20 
gentlemen of the jury what you mean by breaking sea watches? 
21 
A From then on, from twelve o'clock, we are working 
22 La 
ordiiary working day hours, like from seven o'clock in the 
23 
morning until five o'clock in the evening. 
24 
| Q That is opposed to the hours you work at sea, 
ys) 
on hae | which you are four on and eight off; is that correct? 
. Bae 
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A Yes. 
Q I am referring now to the ship's officers. 

Yes. 

Would you tell me, Captain, looking at your log 
book, if necessary, when your crew turned to or went to work 
on the morning of July 12, 1971, that is the following 
Monday morning? 

A They started at seven o'clock in the morning. 

Q How many men did you have in your deck department 
on the Concordia Viking, do you recall? 

A Eight. 

@ Captain, will you look at this crew list of the 
Concordia Viking, which is Plaintiff's Exhibit 4K in ren 
and will you tell me the ratings and the number of each of 


the unlicensed seamen who comprised your deck department 


on the Concordia Viking? 


A We had the boatswain, a carpenter, three ablebodied| 


seamen, one ordinary seaman, one youngman and one apprentice. 
THE COURT: What was after ordinary? 
THE WITNESS: Youngman. 
MR. KAIN: I don't know what the English equivalent 
ts but I think it is literally translated # young man. 
THE COURT: I see. And one apprentice? 


THE WITNESS: One apprentice. 
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Q Now, the members of your deck department, that 


43g the unlicensed members of your deck department, and I'm 


not referring to ship's officers, who was their immediate 
boss or who was their foreman? 

A The boatswain is their foreman. 

Q The men get their orders in the deck department 
from the ship's boatswain? 

A That's correct. 

Q And does the ship's boatswain stand a watch or 
is he a day man? Does he stand a watch at sea or does he 
work during the day? 

A He is a day man. 

Q And who is the boss or the superior of the ship's 


poatswain? 


A I didn't get your question. 


Q Who is the boatswain's boss? Who does the boat- 
swain work for on the Concordia Viki:.g? ; 

A The chief officer. 

Q In this instance that's yourself; is that correct? 

A That's correct. 

Q Now, on July 12th when your crew turned to at 
seven o'clock or wr: they were called at seven o'clock, 
what did they do? 1 don't mean precisely, but what type of 
work did they do? Did they work on deck? 
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A Yes. 

C Did they polish brass or what did they do? 

A No. They were doing different deck work. That's 
what the log says here. That means a lot of small jobs 
which have to be done when a ship is alongside. Like 


takinz aboard provisions and spare parts, and so on. 


Q Now, before your crew turned to at seven o'clock, 


and I'm referring now to July 12, '71, did they have 
breakfast? 

A No. 

Q Would you tell me, if you recall,when on July le; 
1971, when was the crew's breakfast hour? 

A The routine on the ship was they had breakfast 
from 8:30 to nine o'clock. 

Q And when you say breakfast from 8:30 to 9:30, 
that means 

A To nine. 

Q That's when it was available to the crew in the 
crew mess; is that correct? 

A That's arrect. 

Q That doesn't mean they all necessarily took a 
half hour to have their breakfast; is that right? 

A That's right. 

(2 They were free from work in that period? 
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A 

¢ And food was available to them in the crew mess 
at that time? 

A Yes. 

Q Now, how about the ship's officers, when do they 
breakfast? 
A The same time. 
Q And do they turn to the same time in the morninz? 
A That's) correct. 


Q Now, did there come a time, Captain, on July 


12, 1971, and you may refer to your log book if you wish, 


when you were informed of an accident involving a longshoremas 


at number five hatch of the Concordia Viking? 

A Yes, that's correct, I was informed. 

a And what time approximately was this accident 
called to your attention? 

A \pproximately nine o'clock or 8:55. 

Q And do you recall where you were at the time this 
accident was reported to you oryou were told about this 
accident? 

A Where I was? 

Q Yes, where were you? Were you on the ship when 
you were toid about it? 


A Yes. Iwas inside. 
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Q And where were you on the ship when you were told 
about it? 
I was at breakfast. 


At breakfast? 


Q And where is that, Captain? Where were you at 
breakfast? What part od the ship did you have Breakfast in? 

A In the ship's salon. 

Q Is that in this midship house we have been re- 
ferring to? 

a In the midship house on the second deck. 

Q And do you remember who told you about this 
accident? 

No. 

Q Do you remember whether it was ship's personnel 
or somebody who was not ship's personnel? 

A It was ship's personnel. 

Q Do you remember whether it was a nonlicensed 
member of the ship's crew or an officer of the ship's crew? 

A I don't know. 

C And when this accident was reported to you, what, 


if anything, did yor §‘? 


A I went straight out on deck. 


And when you went out on deck, you mean you went 
es Eee 
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up from this midship house to the open deck? 

A Yes. 

Q At which side of the ship did you come out onto 
the deck? 

I had to come out on the starboard side. 

Q And when you came out on the starboard side, 
where did you 30? 

A I went aft to hatch number five where the acci- 
dent had happened. 

Q And as you went aft on the starboard side -- igs 
that where you went aft, to hatch number five? 

A Yes. 

Q You had to pass by hatch number four; is that 
correct? 

A That is correct. 

Q Were there containers still on deck at hatch number 
four when you went past? 

A Yes, that is also correct. There were containers 
left on deck. 

Q Did you count these containers or do you have any 
present recollection as to how many of these containers were 
on deck at hatch number four? 

A No, I have no chodttenwian Of £60. Lb atdn' tls tep 


to count them. 
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Q Now, when you got back to hatch number five, 
were there containers on deck at hatch number five? 

A Yes, there was. 

9) If you recall, were there containers on the 
inshore side of the hatch number five at that time, that is 
the starboard side? 

There was containers as well on the inshore as 
on the offshore. 

Q Did you take any notice of or make any count 
or do you have any present recollection as to how many 
containers were on the starboard side of number five hatch? 

No. 
When you got back to number five hatch, what 
did you do? 

A I looked over the place where I was told the 
accident had happened. 

Q Where were you told the accident had happened? 

A From the offshore side of number five hatch. 

Q That's the port side, the offshore side? 

A Yes, that is correct. 

Q And when you say you looked over the place where 


you were told the accident happened, that is the offshore 


side, did you go over to the offshore side? 


A Yes, I did. 
5 tia eal 
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© And how did you get to the offshore side? 
By the top of the hatch covers. 
You climbed up onto the hatch square? 
Yes. 

C That's up on portion (indicating on 
blackboard )? 

A Yes. 

Q I take it at time number five hatch was 
closed; is that right? 

A Yes, it was. 

Q Now, when you got up onto the top of this 
number five hatch square, up on the hatch cover of number 
five, how many containers were offshore on the number five 
hatch, doyou recall? 

A Seven containers. 

Q And looking, if you will, Captain, and 
consider these four squares here to be four stacks, two 
containers high, and this to be number five hatch, I take 
4t it was one of these top containers that was missing; is 

hat correcu? 


A The aft inshore top container. 


Q The one that bears the four and eight on the lezend); 


is that correct? 


A That is correct. 
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Q How about the other seven containers, were they 
still in place? 

A They were all in proper position. 

Q were theyall one atop the other as depicted 
here on these -- 

A Yes, they were as they had been during the voyage. | 

Q Was any one of these containers turned around 
in any way? 

A NO. 

Q Did you look to see whether there was any damaze 
to any of these containers? 

A There was no damage whatsoever. 


When you got back to number five where was this 


container that had formerly been at the inshore portion 


of the after container on the inshore side? Where was that 
upper container, do you know? 
A It was taken ashore. 

It wasn't atnumber five hatch? 

No, it was taken ashore. 

Do you remember where the cargo hook was at that 
time? Was it ashore with the container, was it on the ship? 
Do you have any recollection of where it was? 

p No. 
Q When you got back to number five hatch, did you 
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-- Incidentally, when you got this report of this 


accident, what were you told? 


A I was told that one of the longshoremen had 
fell overboard from atop of the container at number five. 
And when you got back to number five hatch, 
did you see this longshoreman in the water? 
A Io. 
Now, after you looked at these containers, 
what did you do? I say after you went back ait, looked at 
the containers, what did you do? 
A I tried to find somebody who had witnessed the 
accident. 
Q Did you ever see the longshoreman who had been in 
the water? 


Yes, I sawhim up on the pier. 


Where did you see him up on the pier? 
He was walking off the per. 
Were you on the pier when you saw him? 
Yes, I was. 
Q And were you close to him? Was he a distance 


from him? 


I was a distance away from him. 


Q And was there some reason that you recognized this 


individual as the longshoreman who had fallen in the water? 


u ere 
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A Nothing else than I just saw a wet man. 

Q A wet man. Could you recognize him from where you 
saw him? 

NO. 

And when you saw this wet man what was he doing? 

He was walking off the pier. 

oe anybody with him at the time? 

Yes, a couple of others. 

# couple of other individuals with him? 

Longshoremen, yes. 

Now, after this accident did you make any 
investigation or make any inquiry among -- let's take first 
your ship's crew -- as to how the accident happened 
and the reason for the accident? 

MR. FRIEDMAN: I object to this vo 


THE COURT: We will take our morning recess now. 


ae The jury can go out 2nd I will talk to the lawyers | 


a minute. 
(Jury leaves) 
COURT:What is the problem here? 
FRIEDMAN: I assume that this question is 
the first of a sequence to elicit from te first mate what 


| 
he was told by others as to how the accident occurred. That, | 


of course, is plainly inadmissible. 


A erC 
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{I have said to the Court, and I in no way renege, | 
even though it did not come up during the oral discussion on 


the record ag to the admissibility of the McGrath report 


of the accident, that if the shipping company wished to 
tender the log entry as such as their record of what pcous red 
that I would not object. Whether or not I had grounds J 
would not. 

COURT: That was in your brief. 

FRIEDMAN: That was. That was by no means - 

COURT: Let's just have it from Mr. Kain. 
What do you propose? If you are worried about a foundation 
for the log book, that objection 1s withdrawn. 

MR. KAIN: I think, your Henor, in view of your 

Honor's admission of the reports of McGrath's safety man 


and other people which are obviously hearsay, and I under- 


stood your Honor to rule that under the new rules of evidence 


I thought your Honor distinctly said to us in chambers etwas 
day or in the robing room that it wasn't being admitted as 
an admission against interest on the part of the defendant, 
shipowner -- 

[HE COURT: You are familiar with the new rules? 

MR. KAIN: I can't say I am that familiar. I 
have alluded to them. Let's say I haven't sat down and 


studied them. ° 
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So we don't have any anfusion, 
admitted the McGrath reports, Exhibits 8 and 9, under 
803-6. And the full relevant text is, "The following 
not excluded by the hearsay rule even though the declarant 
is available as a witness," and it lists certain things. 
And it lists under Item 6 "Records of regularly conducted 
activity." 

Now, these were records. It does not follow 
from that that simply testimony of oral statements of other 
people get in. Maybe there are other exceptions that apply 
in the particular instance, but at least I was dealing with 
a record there. 


MR. KAIN: If your Honor please, I propose to 


ask this witness did he make an investigation among his ship's 


crew and did he, on the basis of this, did he ascertain 
there were no eyewitnesses to it. He has entered this in 
the log book and he did make such an investigation and he 
did fail to uncover any eyewitnesses to this accident. 

MR. FRIEDMAN: Maybe I'm not clear. 

MR. KAIN: And secondly I propose to ask him did 


he inquire among the longshoremen, and he did do tnis, that 


is my understanding and that's what he told me, and I 


propose to ask him on the basis of what he was told by the 
longshoreman did he make a log book entry. He makes a 102 
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book entry, it is an entry made in the regular course of 
bieiness, and unless it is made in a purely improper and 
wrong manner it has to be based -- he just doesn't pull 
it out of the air. ut he does, he is doing something he 
— supposed to doc. 


THE COURT: The log =ntry states, as I recall 


MR. KAIN: I will get a translation, your Honor. 

THE COURT: Yes. 

( Pause ) 

MR. FRIEDMAN: Paze 31, gentlemen, of the Captain's 
deposition, line 15- 


MR. KAIN: This witness wasn't produced as a 


translation expert but there is 2 copy of his translation 


of it (handing). I presume that's roughly accurate. 

MR. FRIEDMAN: Excuse me, it starts at line 9, 
your Honor. 

THE COURT: Now, after the other discussion and 
the log entry there is the statement, "There were no eye- 
witnesses from the ship's crew, the ship's persons" -- 

MR. KAIN: Ship's crew, ship's persons 1s the 
captain in effect translating. 

THE COURT: He is certainly entitled to tell what 
he meant. That's his log entry. 


-ar 
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MR. KAIN: He is probably translating ship's 
crew, ship's persons from the single Norwegian word. 

THE COURT: What you are proposing, it's an 
important point. You are proposing to ask him whether he 
made any investigation and the extent of nis interviewing, 
and so forth, and have him testify that he -- 

MR. KAIN: I propose to do it in two stages. 
First did he make any inquiry among his officers and crew 
as to whether any of them had witnessed this longsnoreman's 
accident. 

THE COURT: Right. 

MR. KAIN: And did he get any response. In 


other words, what did the inquiry show? Clearly, he has 


told me as “ar as he knows there were no eyewitnesses and 


his inquiry included no eyewitnesses. 

MR. "RIEDMAN: I have no objection to that for 
two reasons. One, I have agreed to the log entry being 
read which says that. 

THE COURT: But it doesn't quite say that. What 
{s meant by -- 

MR. FRIEDMAN: There were no eyewitnesses among 
the ship's crew at lie 18. In any case, Judge, I think in 
fairness, I'm willing to be fair in the sense that I didn't 
intend to arzue that the ship failed to produce as trial 


me 
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witnesses people that they knew to be eyewitnesses of the 
happening of the accident. And so JI can assure Mr. Kain 
of that. If he wants to doubly protect himself I have no 
objection to him eliciting that the ship's officer attempted 
to learn whether there were any eyewitnesses from the ship's 
crew to the happening of the accident and was given to, uncer= 
stand there were none. That way he is doubly protected 
against my areudne in summation he didn't bring in 
witnesses. 

Beyond that I do not agree to the elicitation of 
hearsay concerning his investigation. 

THE COURT: I take it one thing you want to do 
{js to use this as some rebuttal or contradiction of Mr. 
Langan; is that right? 

MR. KAIN: Not necessarily Mr. —" We have 
all of these reports that are made that clearly indicate 
this is what happened. There 1s no aspersion cast upon 
whoever these people were from McGrath who made these things. 
I am not attempting to do this but I have the mate sitting 


here. I submit to your Honor if I say to this mate, you 


didn't find any eyewitnesses? No. Among the ship's crew. 


Did you talk to the longshoremane Objection. You can't 

answer it. Where any logical juror would obviously conclude 

wnere does he come off making a log book entry that this man 
- 564 
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lost his balance} Somebody to tell him this. He just testi- 
fied he didn't see it and his log book entry says nobody 

from the crew saw it. 


THE COURT: I'm not clear what you are getting 


MR. KAIN: It 1s an improper procedure, it is 
wrong, it is undoubtedly illegal, although I am not familiar 
with Norwegian law, for a ship's officer to make a log book 
entry which he knows to be in error. In other words, no 
basis, nobody told him he didn't see it, dream it up out 
of the whole cloth. Now he has a log book entry, and I 
have a translation here which I will offer rather than 
that, which says, “During the discharge of containers from 
deck at number five one of the stevedores fell overboard. 

He was on top of two containers to make fast the lifting 
gear when he got off balance and fell over the side and into 
the water." 

Now, if he didn't know tt, because he wasn't there -- 

THE COURT: Please, can we just go slowly. You 
want to introduce that log entry, do you not? 


MR. KAIN: Yes, sir. 


THE COURT: And you want to argue from it about 


whatever it says about this accident, you want to use it? 
MR. KAIN: I want to argue this was put in. 
“Bee 
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THE COURT: And you want to argue that this helps 
to show the causes of the accident; rizht? 

MR. KAIN: I just want to argue that this is in 
effect -- this was the intelligence that they got. 


THE COURT: I'm confusing things by asking you 


too many questions, so I will try to limit my questions. 


You want to put the log entry in? 

MR. KATN: Yes, sir, 

THE COURT: Now, I have heard you make a long 
explanation but I don't know the point you are getting 
at. You say under Norwegian law if the officer put in 
log entry that was made up out of whole cloth or false 
would be wrong. That's an obvious proposition. 

MR. KAIN: All right, sir. 

THE COURT: Now, are you saying that this log 
entry was wrong? 

MR. KAIN: No, sir. 


THE COURT: And that it should be rejected by the 


KAINs. Noy.-sir~ 
COURT: Are you saying that the log entry has 
a contradiction which may cause confusion? 
MR. KAIN: No, sir. 
THE COURT: What are you saying? 


are) 
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MR. KAIN: I am trying to explain as best I can to 
your Honor that the log book contains an account, zeneral 
though it may be, of what transpired at the time of this 
accident. If your Honor will look at it -- 

ThE COURT: I see it. I have read it 50 times. 

MR. KAIN: If it contains such an entry of what 


transpired and if the log book entry is made by the vessel's 


chief officer, as it was, by Captain Vangsnes, who admittedly | 


did not see the accident itself and who says that I in- 
quired among my officers and crew, rone of whom saw this 
accident; the easiest thing to kick this thing in the head 
by anybody, to thoroughly discredit it, is to say that if 
he didn't see it and if nobody on the ship saw it, whre 
does he get this account? 

THE COURT: So where do we zo — there? 

MR. KAIN: I propose to ask the chief officer in 
addition to your ship's crew did you make inquiry as to the 
cause of the accident among the longshoremen. In wenn 
words, did he talk to any of the longshoremen. And on the 
basis of his conversation with these longshoremen did he 
make an entry in his log book. That has to be the basis 
of the entry in his log book, your Honor, unless it is a 
purely fictitious entry with no foundation at all. 


THE COURT: I get you. I certainly think that Mr. 
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Kain is entitled to show the way in which the log entry 

was developed. Let's suppose that you were not agreeing 

to its admissibility. Let's suppose we just came upon this 
afresh and he marked for identification the log entry, he 
marked the translation, and he started asking questions. 

He could certainly ask him a lot of foundational questions. 


He could ask him, did you make the entry? And the man would 


say yes. He could say, what was the source of the entry? In | 


other words, he could ask all the questions which would be 


necessary to establish a foundation under Rule 803-6. And 


those questions in my view would include the very questions 
which Mr. Kain is now proposing to ask. They could be 
asked without an objection. 

Of course, Mr. Friedman has consented to the ad- 
mission of the log entry and in a sense gras circuited those 
foundational questions but it doesn't make those foundational 
questions irrelevant if Mr. Kain wants to ask them. 

I would suggest you zet out, and I will lend you 
rizht now, Rule 803-6. You can certainly ask questions that 
you are entitled to ask to show those foundational items. 
That's really all you are doing. 


MR. KAIN: I'm sure he doesn't know the names 


of the various longshoremen. [I just want to ask him did he 
make inquiry among certain longshoremen or among the bngshoremen 
- HUE 
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on the basis of the information he got from these men and 
Gid he mak? a log book entry? 
THE COURT: Is there any problem with that? 
MR. FRIEDMAN: You have spoken on the subject. 
I do respect fully except to your Honor's ruling. 
THE COURT: I have to take a short criminal 
matter in the robing room now. 


MR. KAIN: May I note for the record my associate 


IL has referred me to 803 subdivision 6 which I think covers ite 


(Recess) 
DIRECT EXAMINATION CONTINUED 
EY MR. KAIN: 

Q Captain, following this report of accident that 
you got on July 12, 1971, did you make inquiry among your 
ship's officers and crew members as to whether any of them 
had witnessed this accident? 

A I did, yes. 

Q And did you also make inquiry among longshoremen 
working aboard the ship as to what had caused this accident 
or whether they had witnessed the accident? 

A I did. 

Q And, Captain, did yaion the basis of the inquiry 
which you had made through your ship's officers and crew 


and to the longshoremen, did you thereafter make an entry in 
~ . B6e 
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your log book concerning the incident? 

A That's correct. 

a) Will you look in your log book, Captain, which 
I believe is Defendant's Exhibit L in evidence, specifically 
to July 12, 1971, and tell me if there is a log book entry 
pertaining to this accident? 

A Yes, there is. 


fnd can you tell me b° whom this log book entry 


It was made by myself. 

And it was made on the basis of the inquiry 
that you had made of your ship's officers and crew and to 
at least some of the longshoremen working aboard the ship; 
is that correct, sir? 

That is correct. 

MR. KAIN: If your Honor please, rather than ask 
the captain to read it, I have a translation here which 
is for the entire day, as I understand it, of the log book, 
which I would like to offer in evidence, if there is no 
objection to it. 

THE COURT: Let's have it marked. 


(Defendant's Exhibit N marked for identification.) 


MR. FRIEDMAN: I have no objection to reading from | 


this translation. I assume he has either prepered that 
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translation or reviewed it and adopts it. 

MR. KAIN: If your Honor please, it was prepared 
by the N-rwegian in my office, a Norwegian attorney who 1s 
no longer there, I believe. But copies were supplied to 
opposing counsel and I understood there was no objection. 

THE COURT: Unless there is any problem about 
the accuracy of the translation, we will receive it. 

Do you have any problem about that, the accuracy 
of the translation? 

MR. FRIEDMAN: There are a few differences from 
the time the captain -- this gentleman is the first mate, 
rizht? 

THE COURT: Yes. 

MR. FRIEDMAN: The captain was deposed, we 
read something from his deposition, and when he translated 


{tan deposition August 1974, there are a few words that 


are different. There are differences. But I have no objection 


if the first officer wants, and he seems to speak English. 
He can read us his English translation of his Norwegian 
entry. It is as simple as that. 

MR. KAIN: There are other entries, if your Honor 

thought it would save time. 

THE COURT: You object this particular document 
going into evidence? 


Jed 
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MR. FRIEDMAN: Yes, your Honor. 

THE COURT: Because of the lack of foundation 
on translation? 

MR. FRIEDMAN: That's right. 

= COURT: Have you read this document that Mr. 

Kain has in his hand? 

THE WITNESS: No. 

KAIN: I don't think he has ever seen it, 

your Honor. 


MR. KAIN: May I mark it for identification 


THE COURT: It is just a matter of time. I am 
sure you know enough English to translate from Norwegian, 
do you not? 

THE WITNESS: I do but not perfectly. 

MR. LEONARD: May I suggest that the witness be 
shown that document and if he adopts it, he adopts it. 

MR. FRIEDMAN: He has been testifying all along 
with the loz book, without objection, which is in front of 
him in Norwegian, all of those statements as to who was 
loading and unloading at different ports. We all saw it. 
He looks in the Norwegian log book and tells us in English 
what it says. I have no objection for him doing the same 


thing for July 12, 1971. I don't know why we are stumbling 
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over it. 

MR. KAIN: May I note for the record it's much 
easier for me to use it, and put it in evidence. 

THE COURT: Right now we are minus the tiny 
step as to the accuracy of the translation. I hope it 
doesn't take a long time. We could have done it at a 
recess. 

MR. KAIN: I didn't anticipate the objection, 
if your Honor please. 


THE COURT: Can you look at that quickly and 


you see whether you can determine whether that is an accurate | 


translation? 

MR. KAIN: May I for the moment ask him for the 
log book entry to which I am alluding and then he can com- 
pare it and then may I read this rather than asking him to 
zo through it? 

THE COURT: YES 

Q Compare this, if you can, this 0850 log book 
pertaining to accident, compare it to the entry and tell 
me if that is an accurate translation, to the best of your 
knowledge, of the Norwegian entry. 

MR. FRIEDMAN: I object. Why doesn't he just -- 

THE COURT: Please, Mr. Friedman. We have had 


endless talk on this and it is a very simple thing. 
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( Pause ) 
Yes, it seems correct. 
THE COURT: I will receive it. 
(Defendant's Exhibit N received in evidence. ) 
MR. KAIN: Your Honor, please, may I read to the 
log book entry to which the captain refers? 
THE COURT: Yes. 
(Mr. Kain reads from Defendant's Exhibit N in 
evidence to the jury.) 
THE COURT: All right. 
Q Now, Captain, will you look at your log book 
for July 12, 1971, the day of this accident, and will you 


tell me, Captain, whether there are ary entrics in that 


log book for that date pertaining to the weather and the 


wind force? 


A Yes. 


€ And would you read me tte entry pertaining to tne 
wind force first? 

A It was calm weather, clear sky 

8) And 's there any entry pertaining to the weather 


and the sea? 


No. We never put sea entries in when we are 


Just calm weather, clear skies does it say? 
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i Yes. And it was 27 degrees centigrade. 
Q Captain, I don't know the Norwegian terms for it, 
but are you familiar with the English terms, and I'm 
referring now to shipboard terminology, do you know what is 
mean by a stiff ship and a tender ship? 
A Yes, I do. 
And could you teil me, Captain, in essence what 
is a tender ship, as you understand it. 
A A tender ship is a ship which has an unsteady 
stability. 
And how about a stiff s ip? 
Tnat is the opposite. 
It is better stability, more stable? 


Yes. 


Q And based on your experience on the ship that you 


have sailed, would you characterize the Concordia Viking, 
specifically on July le, 1971, as a tender ship or a stiff 
ship? 
I'll say that she was a stiff ship, really stiff. 
THE COURT: Read the answer, please. 
(Answer read) 
THE COURT: Speak up, Captain. 
Q Captain, may I show you these two photographs 


which have been marked Defendant's Exhibits E and F for 
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identification -- I'm sorry. I have one tmre I didn't 
mean to give you. Which are marked Defendant's D and E 
for identification. 411 you look at those photographs, 
Captain, and wiil you tell eee those photc zraphs 
are a fair representation; that is, whether they fairly 
depict the condition of the deck on the port side at number 
five hatch of the M.S. Concordia Viking on July ic, 1971, 
after the empty containers nad been discharged from that 
deck? 

Yes, I would say so. 

MR. KAIN: I offer tnem in evidence, if your 
Honor please. 


THE COURT: Any objection? 


MR. FRIEDMAN: Yes, your Honor. I think we had 


better approach the side bar. 

THE COURT: All Fight. 

(at the side bar) 

MR. FRIEDMAN: Your Honor will note from Exhibit 
N that they f2..ished discharging for the day at 1645 in the 
afternoon. Yous Honor will also recall the careful questions 
just placed to the witness to the effect that the photographs 
were taken after discharging had been compieted. 

MR. LEONARD: Of containers. 


MR. KAIN: Empty containers. 
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MR. FRIEDMAN: We also know that these photographs 
were shown to us during the course of pretrial discovery 
tozether with a memorandum that your Honor got from Mr. 
Heller from the investigators that have the name of Tradit'! 


Associates. They report they took three photographs, o%« 


showing the heizht of the ship, the side of it which Mr. 
Kain is withholding. They report that these three pictures 
were taken at the end of the day on which the accident 
occurred. 
‘ 

Now, your Honor is not unaware that to some extent 
there is perhaps significant to this case the so-cailed list, | 
the slight angle one way of the vessel. The testimony has 
been that a‘? 8:15, nine o'clock in the morning, and as the 


log book also confirms, all five hatches were in the course 


of discharging carzo to the inboard side. There has been 


certain testimony as to the possible effect on the list of 


the vessel of those procedures. We know those pictures 
were taken when this was not occurring. These pictures were 
taken as to the angle of the deck under conditions distinctly 


different. 


That is a significant thing for the jury, which 
may create a tangible effect on the jury and it is improper. 


THE COURT: I don't think so. It is very helpful 


in showing certain physical features which have been described 
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repeatedly but never visible. The question that the jury 
knows at this moment, and many features which may have 
existed at the time of the accident, which are not in these 


pictures. But it is the best we have at the moment. I 


wil] overrule the objection. 

MR. FRIEDMAN: May J ask, your Honor, what is 
your Honor going to do with respect to the -- 

THE C JRT: We have talked long enough. 

(In open court) 

(Defendant's Exhibit. D and E are received in 
evidence.) 

(In open court) 

THE COURT: These are a couple of pictures which 


the witness has testified represent a portion of the port 


side deck of the Concordia Viking after the containers 


had been discharged. 


MR. KAIN: That's at number five hatch, your 


THE COURT: At number five hatch. They represent 
that situation no more and no less. Obviously they do not 


contain the exact situation as it existed at the time of the 


accident. Mr. Friedman has objected to them on that ground. 


His contention it might mislead the jury to have these picture 


I don't think it will mislead you as long as you realize what 
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is obvious: that there may have been, because of cargo 
operations, there may have been something of a list at the 
time of the accident, there may not have been. All I am 
suggesting to you is that you keep in mind the testimony 
as to the situationa the time of the accident. There may 
be conflicts in the evidence on that point. Maybe somebody 
testified there was a list. That is a matter for you to 
determine. I am not saying there was or was not a list. 
That is a question for you. But the only point I am making 
is you consider all the evidence that has been presented 
pro and con, the different points, as of the time of the 
accident. These pictures will help illustrate some of the 
physical features, the location, what the hatch coaming 
is, what the bulwark is, what a container looks. like and the 
deck house. That is all that they are being introduced to 
show. 

All rizht, Mr..Kains 

MR. FRIEDMAN: In view @ your Honor's comments may 
I withdraw my objection placed on the record. May I ask 
one otner thing? Mr. Kain indicates, and I will accept 
his representation, to the best of his knowledge in what 
period of the day of July 12, 1971, these photographs were 
taken, afternoon, late afternoon, and I will accept his 


representation. 
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MR. KAIN: I can't fix the time exactly, your 
Honor. It is my belief they were taken the afternoon of 
the day of the accident. If your Hcenor will recall, I 
specifically asked Captain Vangsnes if it was a fair 
representation after the discharge of the empty containers 
from that hatch. 
THE COURT: All right. 
Q Look at Defendant!s Exhibit F for identification 
and tell me if that is a photograph ixntoutnn at least a 
portion of the M.S. Concordia Viking as she existed on July 
12, 1gfi« 
A Yes; it is. 
MR. KAIN: artes it in evidence, if your 
Honor please. 
THE COURT: Take a look at that, Mr. Friedman. 
MR. FRIEDMAN: If it 8% the one I think it 1s, 
of the side of the ship, I have seen m —€ and I have no 
objection to it. 


THE COURT: No objection to F, it is received. 


(Defendant's Exhibit F received in evidence.) 


Q Captain, will you look at this photograph which 
4s Defendant's Exhibit E mevidence and -- if your Honor 
please, may I inquire whether we have a red grease pencil 


or something like that? 
mae 
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MR. FRIEDMAN: You may use my felt pen. 
MR. KAIN: Is there a grease pencil? 


THE CLERK: Here you are. 


Q Will you look at tnat photograph, which is 


Defendant's Exhibit E in evidence, Captain, and may I first 
direct your attention specifically to the port hatch coaming 
for number five hatch. Do you see that in the picture there, 
Captain? 

A I do. 

Q And does that photograph at the end of the hatch 
coaming, does that show automatic hatch covers raised to 
open the hatch? 

A Yes, that is right. 

Q And would you put a K, if you can, Captain, 
between -- do you see a space between the upper part and 
what appears to be a supporting beam on the hatch cover? 
Will you indicate on there with a grease pencil with a K -- 
would you just write a K in where that cover is shown in 
the picture? 

(Witness complies) 

Q And again referring, Captain, to the same portion 
of that photograph, does it depict the hatch coaming itself 
at number five hatch? 

A Yes. 
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Q Would you put a C on the coaming, being careful, 
if you can, to avoid whe stiffeners along the side of the 
coaming? 

(Witness complies) 

Q Does it also, Captain, show any pad eyes along 
the side of that coaming? 

A Yes, it does. 

c Will you put an arrow on deck pointing to one 
of these pad eyes and put a P at the base of the arrow 
so it can be identified? 

(Witness complies) 

Q Is the container shown in that photograph, 
Defendant's Exhibit E in evidence -- 

A Part of it. 

Q Sir? 

A A part of it shows. 

q There is a part of a container. Is that container 
the container assigned to Houston that weighed five tons 
at that hatch? 

A 

Q And does that photograph depict any dunnage under 
that container? 


A Yes. 


Q Would you put a D where the dunnage tis depicted? 
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(Witness complies ) 


a) Would you put an R, Captain, over the offshore 


rail or bulwark? 
It doesn't show on the picture. 

Q It isn't shown on the picture. Maybe I had 
better look at the picture again. 

( Pause ) 

Q Will you look at this photograph, Captain, 
which is Defendant's Exhibit D in evidence, and will you 
tell me whether that photograph shows the bulwark or the 
offshore rail? 

A Yes, it does. 

Q Will you put an R above the offshore rail, ,and 
if you wish an arrow pointing down to the rail. 

(Witness complies) 

Q Now, Captain, does that photograph you have 
before you, Defendant's Exhibit D in evidence -- I know it 
is pretty dark but are you able to distinguish the 
stiffeners on the offshore rail or bulwark, the port rail 
or bulwark? 

A Yes, I can. 

Q Would you put an arrow pointing to one of those 
stiffeners and will you make it Y? 


A Make it a what? 
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Q A Y. Wait a minute, Captain, make it an S. 
(Witness complies) 

Q Will you also put an S on Defendant's Exhibit E 
in evidence where the stiffeners on the port hatch coaming 
are? 

(Witness complies) 

Q Captain, will you look at Defendant's Exhibit 
D inevidence, and I direct your attention specifically to 
the mast house between number four and number five hatches, 
a portion of which is depicted in a photograph, is it not? 

Yes. 


Will you write an H somewhere on the mast house 


(Witness complies) 
Q Would you look at Defendant's Exhibit E in 
evidence, this photograph, and will you tell me, Captain, 


4s that photograph, anywhere in that photograph do you see 


the wire lashings on the deck? 


A Wire lashings? 

Q Yes. Near the after end of number five 
hatch coamings. I can't tell whether they are wire 
lashings or not. Is that evident to you? 

A That is not a wire lashing. 


Q Captain, will you look at Defendant's Exhibit D in 
~ Bes 
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evidence and will you tell me, Captain, whether that 
photozraph -~ does that photograph show a working and 
preventer guy for the ship's boom? 
A Yes. 
Q Will you put an arrow towards the working zZuy 
and the preventer guy and will you put a G at the end of the 
arrow. 
(Witness complies) 
MR. KAIN: Does your Honor wish to see 


COURT: Are yon going to show them 


KAIN: I intended to after I have shown them 
to your Honor. 
THE COURT: Thank you. 


( Pause ) 


MR. KAIN: May I show thento the jury, your Honor? | 


THE COURT: Yes. 

MR. FRIEDMAN: May I see them, Mr. Kain? 

MR. KAIN: I thought you have seen them all. 
THE COURT: These are looking aft, I take it? 
THE WITNESS: Looking aft. 

( Pause ) 

THE COURT: We will recess until 2:15. 


MR. KAIN: May I just inform your Honor that I 
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expect to commence with a doctor at 2:15, 30 I would 


interrupt briefly Mr. Langan's testimony? 
THE COURT: Yes. 


(Luncheon Recess) 
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ANTON PICINICH 
VS. 


CHRISTIAN HAALAND & BOISE-GRIFFIN 
STEAMSHIP COMFANY, INC. 


71 Civ. 5357 
SKIBS A/S SAMUEL BAKKE 
VS. 
JOHN W. MC GRATH CORPORATION 


October 16, 1975 


(In open court - jury present) 


THE COURT: Resume the cross examination of Captain 


| 
| 
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Vangsnes. | 
EDWIN VANGSNES, resumed. 
CROSS EXAMINATION CONTINUED 


BY MR. FRIEOMAN: 


Q Now, sir, on container ships, we are talking avout’ | 
ships that primarily or exclusively carry containers such 
as this, these 20 by eight by eight containers, or other 
sizes? 

A That's right. 

Q On those ships, am I correct, that they have built 
4nto them, so to speak, when they are standing empty without 
any containers in them and as part of the ship's construction, 


these ships or some of these ships hyve steel framework into 
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which the containers fit when they are placed into the 


vessel? 


A That is correct, some of the ships have. 


Q I don't know how familiar you are with supermarkets 


in the United States, but where the steel -- I mean On a 
small scale in a supermarket, the steel shelves in a 
supermarket contain package items and the package items go 
in one on top of the other witnin the steel framework; are 
you familiar with that? 

A Yes. 

Q That's a rough kind of analogy, but that's the 
kind of thing we are talking abcut on the container ships; 


right? 


Q And those steel frames in themselves contain 

or hold the containers; right? 
That is right. 

Q And when those steel frames are used the container s| 
are put into those steel frames in multiple tiers, two, 
three even more tiers; right? 

A That is right. 

And stacking devices are used between acl ia sagt 
That is also correct. 
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Q Now, in the case we have here of the Concordia 


Viking, out on the deck where there were these 76 containers, | 


you did not have available, could not put in place anything 
at all similar to these steel frameworks; correct? 

That is sorrect. 

THE COURT: When you answered before about con- 
tair-s . os, were you talking about in the holds or on 
deck or both or what? 

HE WITNESS: Both. The container ship carries 
containers all over. 

THE COURT: Now, on deck you have what kind f 
framework? 

WITNESS: On deck we have none, no framework. 

THE COURT: But the framework, the slots would be 
in the holds? 

THE WITNESS: That's right. 

THE COURT: But not on deck? 

THE WITNESS: No. 

Q Now, sir, even though the containers on the con- 
tainer ships are down in the hola and within steel vertical 
rails that are made, so to speak, for the size of the 
container so that they fit in, they stil? use the stacking 
devices between the containers there; right? 


A I don't know. 
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Q Wall, excuse me, sir. But did you not say 
literally two and @ half minutes ago -- I thought I was 
going’ to be cut off for being repetitious -= that down in 
‘the holds of container ships they have these steel frame- 
works and they put in the containers tier on tier, and 
within those steel frames iwney employed stacking devices 
between the tiers; didn't you answer that question in the 
affirmative literally within the last three minutes, sir? 

A I understood you were talking about the container 


ship I was on. 


And was that so for the container ship you were 


No. 
I'm sorry, sir. Three minutes ago -- 


THE COURT: I think tnere was confusion. 


think you asked him generally. Nobody at that particular 


moment was distinguishing betweer the hold and the deck, 


so let's start over and be precise. 


MR. FPRISOMAN: tm sorry. I don't think that's 


the distinction. 


Q Did you not answer -- 


THE COURT: Let's not worry about what he answered 


MR. FRIEDMAN: I will proceed from there, your 


| 
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Honor. 

Q@ Now, oun container ships, have you seen placed 
4n use on the deck what are known as, and I will show you 
Exhibit 6, to point out one; do you see the one that's called 
"Single Stacking Adaptor"? 

A Yes. 

Q Well, is that a picture of exactly what you see -~ 


we happen to know there is another prong on this Exhibit ll. 


Just ignore the prong that protrudes below. The picture in 


Exhibit 6 is what is visible on Exnibit 11, the top part? 
That's right. 
A plate with an upward prong? 
That's correct. 

Q Have you seen on container ships when they do 
carry containers on the deck, that among the equipment they 
use are these kinds of -- when I say these, I should point 
to the one shown in the photograph, Exhibit 6, with the 
plate and this plate is welded, bolted, affixed to the deck 
itself and the first tier of container is laid into a prong 
like that. Have you seen that? 

A 

Q Am I correct that on the Concordia Viking for 
the deck containers that were carried on this voyage, that 
equipment was not employed? _ 
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A That is correct. 

Q Now, on the Concordia Viking with respect to 
the deck containers, the only thing that was employed to 
secure the 76 containers on the deck were chocking materials 
of a wooden nature down at the base; is that right? 

A That is right. 

C And wire rope lashings from the top of the second 
tier where there were two-tier containers? 

A Yes. And we had dunnage in between. 

4) The dunnage in between was primarily with respect 
to the level at whith the containers would be, so to speak, 
sittinz, as distinct from holding it in a particular place; 
correct? 

A It was there to hold it in the particular place. 


C Your testimony is that wooden strips laid under 


the bottom tier and in between the bottom and the top tier 


had the effect of holding the boxes in place as distinct 
from affecting the level or horizontal condition of the 
boxes: is that what you are testifying to? 
f That is right. 
That's your testimony, all rignt. 
Because steel against steel is no good. 
(a) In any case, would you agree that at least the 
primary force or method of holding the boxes in their place, 
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the way they were put on the deck of the Concordia Viking, 
was the strain, the pressure, if that is the right word, 


being applied by the deck lashings and their tightening up 


through the use of the turn buckles? 


A Yes, and the weight of the container itself. 

Q Now, let me ask you this, sir: we now have had 
described to us at least two different ways of securing 
containers of this type aboard a vessel on deck, and let's 
just deal with the deck. One is, if you recall a few ques- 
tions ago, single stacking adaptors, and I think that is the 
phrase they used; right? 

A Yes. 

MR. FRIEDMAN: So the jury will know which one 
we are referring to, it is the bottom left-hand corner on 
Exhibit 6, as you look at it (indicating). 

Q On the bottom level welded or bolted into the 
deck and for the second or higher tiers in between each, 
these Kinds of devices (indicating), correct? 

A That is correct. 

Q Then further to that you would also apply lashings 
tightened with turn buckles? 

f That is correct. 

a) Another method that can be, and indeed was us ji 


on the Concordia Viking, was no single stacking ad¢gptor ori 
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the deck, no double prong between the tiers, and using 
wooden -- excuse me. One more question and I will withdraw 
the one I just started. 

When the stacking devices are used as we dis- 
cussed, the single and then the double on the deck tier, 
would dunnage be employed between -- 

A No. 

Q How about chocking on the side? 

No. 

Do you stisal employ chocking? 

No. 

Q Let me ask you this: the stacking devices, do 
they -- they are s:ocated in the four corners of the box; 
right? 

A They are. 

Q So I'm clear, did the boxes usually -~ we have 
this sort of vucside down, as I understand it. Am I correct 
that there 1s sort of a beam that provides a sort of space, 


call it an air space, between the very bottom of the box, 


except where the beam is, and the surface, the deck surface 


on which it sits? 
A The container rests on the four corners. 
Q That's what I am saying. So except for the four 


-yrners or the edges of the box, “nerve is air space that you 
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could put dunnage in? 


A Yes. 


THE COURT: You were saying two things i: the 
last few minutes. 
You said the four corners and the beams, or some- 


body said that. 


THE WITNESS: I didn't. 


THE COURT: Anyway, the corner casting, does 


that sort of stand out by itself or is there a rim c: eam 


that runs along the botton:? 


THE WITNESS: There is a beam along the bottom, 


but that doesn't touch the floor. 


© That's what I am trying to tind out. So except 


where this beam is, which runs along th* rim, the edge of 


the box, there is, so to speak, air space between what Ls 


the floor of the container and whatever iv s o’icing ~ver? 


A That is correct. 


Let's take the end of the container, 


THE COURT: 
that's eight feet wide; right? 
THE WITNESS: Yes. 


THE COURT: At two ccrners you have what you 


call corner castings. Is that like the example we have 


sitting in front of you? 


THE WITNESS: Yes. 


. Rot, 
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THE COURT: It looks to me there as if the corner 
casting is level with a kind of beam or rail that runs -~- 
I don't know how it runs. 

MR. FRIEDMAN: May I turn it around so you will 
see. There is a slight drop. I don't want to measure it. 
Your Honor can see for yourself. It's less than the width 
of my pinky. 

THE COURT: How about running perpendicular to 
those? 

MR. FRIEDMAN: It's also a little less than my 
pinky, between this beam and this surface. 

YHE COURT: Let me ask ya this, Captain: you 
have the corner casting in front of ycu? 

THE WITNESS: That's right. 

THS COURT: Running from one direction in the 
corner casting is a piece of metal that is a LAttLSe 510 
lower than the corner casting; do you see that? 

THE WITNESS: Yes. 

THE COURT: Running in another direction from 
the corner casting you have a piece of metal which is level 
with the corner casting -- at least tnat's the way it looks 
on the example. 

THE WITNESS: From the end of this piece the 


metal will be lower again. 
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COURT: Just a moment. 
WITNESS: This goes only for the corner. 
> COURT: Can I ask you, the piece that is 
level with corner casting, do you see that? 
WITNESS: Yes. 
COURT: Now, is there such a piece on most 
containers? 
THE WITNESS: I can't say. 
THE COURT: What I am trying to find out is, 18 
there a piece of metal which 4s level with the corner castirg 


that runs along the end, the eight foot end? 


THE WITNESS: No. There is a space like this 


(indicating). 

THE COURT: About a half an inch? 

THE WITNESS: Yes. Along the whole container. 

THE COURT: So the beams or the edges that run 
around the bottom, both lengthwise and crosswise, they are 
not level with the corner casting? 

THE WITNESS: No. 

MR. KAIN: I think what your Honor 1s talking 
about 4s depicted in D and E in evidence. 

THE COURT: So, in other words, that example to 
that extent is inaccurate; right? 

THe WITNESS: Yes. There are different companies 

ae 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


rd/1f£/559 Vangsnes-Cross 
making these containers, so they make different a little bit. 
MR. FRIEDMAN: I think the photograph may relp. 
Q Exhibit E, the photograph, can you see along the 
gide some of the, so to speak, space or the entry into the 


space along the 20 foot length of the container? 


MR. FRIEDMAN: Does your Honor want to see 1t 
before I show the jury? 

THE COURT: Yes. Thank you. 

( Pause ) 

Q Using this, has it been used in the past as 
sort of an example of a container, you see the way this 
surface flatly sits on whatever it's eitting on; in other 
words, the whole plane sits on the surface it's sitting on. 
You see that? 

A Yes. 

Q Am I correct with respect to the cargo containers, 


4t doesn't sit flat that way but there are just at the four 


corners, and you correct me if I am wrong, a piece running 


the entire space around here but that protrudes a little bit 
so that this whole surface is not actually sitting but it's 


raised a little bit? 
A That is correct. It's resting only on the corner. 


MR. LEONARD: May I have that last answer? Did he 
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say resting only on the corners? 
THE WITNESS: Yes. 

Q Now, I will continue while the jury views the 
exhibit. 

To get back to what I asked you about, sir. Whethe' 
the stecking device is in place or is not being employed, 
one could physically insert dunnaze between either the bottom 
tier and the deck or the top tier and the bottom tier, wheter 
you are using the stacking devices or not using the stacking | 
devices; correct? 

A Yes, but you will hurt the container, you will 
damaze the container. 

THE COURT: How much space is there between the 
major part of the »ottcom of one container and the major 
part of the top of another container when they are 
sitting together with stacking devices? 

THE WITNESS: I would say some four inches. 

Q Here we have what we agreed upon would be fairly 
similar to the top of one corner of a cargo container before 
the next one is put on top of it, using a stacking device; 
right? 

Yes. 


In other words, this corner (indicating on blackboa' 
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A I didn't get your question. 

Q This model, if one were using a stacking device, 
shows zenerally the position and the situation of the top 
corner of a cargo container, bottom tier, before the next 
container is placed on it? 

A Yes. But that is a bottom corner of a container. 

Q Now, let's take it away, the stacking device. 
Whet occurred on the Concordia Viking sometime before the 
ship arrived in New York Port was that the second tier 
container was placed on the first tier container without 
any stacking device between the two at the corners; correct? 

A we had dunnage between. 

Q You had dunnage between them but no stacking - 
adaptor? 

A No. 

Q And just so I am clear, when you say you had 
dunnage between them, you don't mean to say that you had 
dunnage, wooden pieces, right in tre location, the specific 
corner hole location, do you? 

MR. LEONARD: Your Honor, counsel is indicating 
with his hand a downward motion. His question is not so 
couched and I would like to clarify it. 


Q I mean right here at the corner the space that is 


otherwise, and was until a moment ago, occupied by Exhibit ll 
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THE COURT: You are talking about the hole in 
which the protrusion of the stacking device goes. 

MR. FRIEDMAN: Where my hand 1s. 

THE COURT: That's two different things. 

MR. FRIEDMAN: I will ask it separately. 

Q Is it your testimony that wooden strips were 
placed, and my hand can't be an exact example, down in 
the way I am sticking my hand -- 

THE COURT: Which is down into the hole for the 
stacking device. 

A NO. 

e Is it your testimony that wooden strips of 
dunnage were stuck, and I am talking about in this location, 
not here, not under the bottom, but I am talking about right 
here at the corner, just the area where my hand now covers. 


A That is correct, from one corner to the other. 


Q Running this way (indicating). 


Running across the container on the short side. 
COURT: At the end? 
WITNESS: At the end. 
COURT: Including the two corners? 
THE WITNESS: Including the two corners. 
Q Now, the wooden strips covered the corners and 
went where? Tell us again. We have a 20 foot length, an 
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eight foot length. 
A Eight foot length. 
Q At both ends? 
A At both ends. 
Q So that both ends were sitting on wooden strips? 
Yes. 
Flat wooden strips? 
That is also correct. 
Thank you very much, sir. 
By the way, this is your recollection as distinct 
from any notations or written documents that ycu had the 
opportunity to refresh yourself on? 


A That is the way it *. “ays has been done on such 


you had the deck lashings as you described? 


Q Now my question to you, sir, is this: is it 
your testimony that so far as the security and stability 
of these cargo containers are concerned, that using deck 
lashings both ways -- I will haweto withdraw the question. 
I'm not sure I asked you this. 


When you use stacking devices, you also, do you 


not, apply, as a general practice, the deck lashings with the 


turn buckles and take them up and tighten them; right? 


Le a 
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| THE COURT: We have had that so many times. 
3 | MR. FRIEDMAN: I wasn't sure I had that. 
4 & Therefore, with deck lashings in place, being | 
5 employed and tightened in both circumstances? 
6 | A Yes. 
7 | Q Is it your testimony that employing a flat wooden | 
} 
8 strip between the two tiers of containers is a more or less 
9 | secure method of securing these cargo containers than stole! 
10 ing these pronged stacking devices? 
a A Yes, it is. | 
12 Q The dunnage is better? 
13 A I didn't say better. I said it is equal. 
" | Q You say it is equal? ag 
1 | A That is ti way it's done on all cargo ships 
i | which don't have these devices on board. 
ny THE COURT: Which don't have what? I didn't hear 
18 | ea 
| 
le THE WITNESS: Devices, stacking devices on board. | 
20 c Now, sir, can we agree that if you take the deck 
i | lashings off, if they ave released, become slack, that so 
” far as serving a purpose to secure those containers, once 
" you lay those lashings or make those lashings slack, 
. even indeed if they remain attached, they are no longer 
4 serving an effective purpose of holding the cargo containers 
: - 608 
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in place; correct? 

A Yes. 

Q Ig it your testimony -- 


THE COURT: Did you answer? 


MR. FRIEDMAN: I think he said yes. 


WITNESS: I did say yes. 
FRIEDMAN: He did say yes, I'm sorry. 

Q Now, at that point am I correce, once the deck 
lashings have been laid slack, with respect to the cargo 
containers moving from side to side, in the absence of stack- 
ing devices the buxes, the cargo containers are simply subject 
to Newton's laws of physics in terms of gravity, momentum, 
inertia; there is nothing else that is holding them in @ 
particular place? 

MR. KAIN: I dor't believe they are Newton's laws. 

MK. FRIEDMAN: I lezrned them as Newton's laws. 
The laws of physics. 

THE COURT: Let's defer the summation. You can 
argue that to the jury. Let's have questions of fact and : 
go on. 

Ita sure by now the jury knows that if lashings 
are released, lashings are not holding and they can perfectly 
well picture that if you have these containers lying on wooden 


strips, they are free to move except by their own weight and 
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whatever indentation they have put into the wooden strips 
on which they lie. 

Is that not correct? 

THE WITNESS: That 1s correct. 

THE COURT: All right. 

MR. FRIEDMAN: Thank you very much, your Honor. 
That's fine and I will move on. 

Q Now, sir, was any ship's officer -- I think you 
already told us you were not -- was any ship's officer 
present in the number four, five hatch area at about 8:45, 
nine o'clock in the morning in connection with any of the 
discharging operations that were zoing on? 

A There was none at number five. 

Q I'm sorry to press it, but are you saying there 
was somebody at number four? 

A I didn't say it. 

C Well, I'm asking. 

A I don't know. 

Q You know there was nobody at number five, you 
don't know one way or the other as to number four? 

A No, because I asked if there was anybody at number 
five and they said there was nobody. 

Q You didn't ask whether there was anybody at 30 


away at number four? 
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A No. 

Q Now, am I correct that at this time, the point 
in time I have just asked you about, 8:45, nine o'clock, 
that discharging operations were under way, had been under 


way since 8:30 in the morning, not only at number five and 


number four hatches but at number one, two and three hatches, | 


and that is shown in the deck book? 

A Tnat is correct. 

Q And am I correct that ail five of those hatches 
were discharging cargo starboard side in the direction shown 
in the arrow on this drawing on the. blackboard? 

A That is also correct. 

Q And were they all using booms ts do so? 


A They used one of the ship's booms and a house 


Q In order to use the house fall didn't they also 
heve to use ship's booms? 

A One. 

Q You mean each hatch used one? 


A Yes. 


Q You mean there were five booms of the vessel 


| Over the starboard side or swinging towards the starboard 
| 


side? 


Cee. 
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Q There were five booms of the vessel in use 
transferring cargo to the starboard side? 
A But the booms were situated over the port side. 
2) Lifting cargo or helpings transfer the weight of 


carzo along all of that, and I don't want to repeat all 


of the wire procedure, in the starboard direction; ‘s that 
right? 
MR. LEONARD: I object to the motions that dooneal | 
is making with his hand in relation to a boom. There has 
been no mention in the testimony that any boom ever moved. 
MR. FRIEDMAN: I'm trying to relate to the cargo 


weight being moved. 


MR. LEONARD: Thank you. 

MR. FRIEDMAN: That's what I am usirg my hands to 
indicate. 

THE WITNESS: It has to be moved, yes. 


C Now, I want to give you, if I may, the log book. 


Did you tell us that the dead weight cargo capacity of the 
Concordia Viking was in the neighborhood or region of 


13,000 tons? 


f The dead weight of that certain vessel is 10,070 


Kain has suggested I hand you Exhibit C. 


KAIN: I thought you were asking him what the 
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decd weight and displacement weights are. 
MR. FRIEDMAN: That's exactly what I meant 
ask nim. 


Q Using the log book or Exhibit C; which is, 1 


think, a plan that shows cargo facilities, can you tell us 
what was the dead weight cargo capacity of the Concordia 
Viking? 

A It is written in the log book, 10,070 tons, 
dead weight. 

Q And you are saying it was not 13,000 tons? 

A It is written here in the book. 

Q I understand. I am just trying to find out 
because there were certain questions posed by Mr. Kain. 

In fact, with the Court's permission, may I 


consult with Mr. Kain? 


THE COURT: Yes. 

(Discussion off the record) 

MR. FRIEDMAN: There was different terminology 
that Mr. Kain used. He referred to displacement tonnage and 
that was the 13,000 ton figure. 

c Now, my question to you is this, sir: how much 
in weight, in tonnage approximately was the Concerdia Viking 
carrying when it arrived in the port of New York? 


A You can find that in the cargo plan. 
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Q I am going to ask you to find it (handing). 

A The ship was carrying 4,932 tons total. 

Q I'm terribly sorry, it is my fault and no* ‘ours, 
but I'm not getting tne numbers clearly. 

A) 4,932. 

So it was a little bit less than one-hali of its 
cargo capacity in tonnage? 

A The dead weight does not mean the cargo capacity. 
That includes also the bunker and water and stcrage. 

Q So then what was the carge tcuating the items 
you mensioned approximately that the ve sael was carrying 
when it arrived in the port of Nev Yor’ 7 I mean how mich 
more would you add for the icems ,.. have  antioned? 

MR. KAIN: If your Honor plez.e, I think there 
gome confusion. I understood the witne-s vO say the az2ae 
weight tonnage includes n. only the cargo lifted but water 
and bunkers carried on board the ship. 

MR. FRIEDMAN: I usked him to add to that his 
pest estimate of weight of those items. 

MR. KAIN: You mean the amount of water and 
fuel oil carried? 

MR. FRIEDMAN: Yes. 


THE COURT: You mean does the 10,070 -- what is 
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THE WITNESS: That is the weight that the ship 
can carrye 

THE COURT: And that includes cargo, fuel oil, 
water, supplies? 

THE WITNESS: rignt. 

And you have told us that the cargo was 4932 
tons. Now {I am asking, and you said there were still a 
couple of additional items to be considered towards the 
10,070 total, and I am asking you approximately what was 
the weizht of those additional items? 

A It was approximately 120 tons of fresh water. 

Usually there is approximately 300 cons of storage on board. 
And how much bunkers which was left or the ship I cannot 


say. 


Q Can you give us, from your years of experience, 


an approximation, upper limit? 
a I would say something around 300 tons. 
THE COURT: Bunker means oil? 
. THE WITNESS: Oil, yes. 
I make that 5,652 tons against the 10,070. 
Excuse me, I might be wrong on the item of 
011 because -~ 
It might be 500? 


Tt might be much more, because we were taking 
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bunkers only in the Persian Gulf for a round trip. That 
means we didn't take bunkers in the United States. We had 


to 20 all the way back. That means we had at least eight 


or nine hundred tons left on the ship, arriving here in New 
York. 
@) I don't want to spend a lot of time. You want 


to change one of those three hundred figures to nine hundred? | 


A Yes. 


| 
a) We will add 600 on then and we are up to 6200; ola y? 


A Yes. 
Q So that as against the dead weight capacity of 


the vessel of 10,070, there may have been as much as 6200 


tons? 


Yes. 


Q Now, let me ask you another question, can you 
tell us during the voyage, the ocean voyage into New York, 
did the vessel carry any ballast? 

A No. 


MR. KAIN: May I ask counsel if he is referring 


to ballast as such or is he referring to ballast permanently 


built into the ship? 


MR. FRIEDMAN: It is a ballast, temporary ballast. 


There was no ballast on the ship. 


! 


Now, how would you characterize, sir, the load of: | 
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this vessel as it arrived in the port of New York carrying 
6200 tons against its 10,070 capacity, light, heavy, 
what? 

A I didn't get your question. 

Q How would you characterize the load of this 
vessel as it arrived at the port of New York carrying 
6200 tons against its capacity of 10,070, was it heavily 
loaded, something less than neavily loaded, light? 


A A little less than heavily loaded. 


Q A little less thar. heavily loaded. Heavily 


loaded would be 10,000 tons; right? 

i) That's right. 

Q Now, the cargo -- there were these 76 containers 
that were up on deck and am I correct there was no cargo 
nigher than that? 

& 

Q Now, the cargo that was in the hold -- was there 
any other deck cargo except these 76 containers? 

A No. 

Q Now, did other cargo in the vessel, was it what 
igs known as general cargo? 

A As general cargo, yes. 

Q Was it mostly bags of different kinds of food 


commodities? 
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bo you have the list that shows that? 
MK, KAIN: 


He has the list. 


MR. FRIEDMAN: I saw a list that gave the names 


of a lot of commodities. 


THE WITNESS: Frozen shrimps -- 


Q You don't have to recite them all. I am trying 


to get a generalization. 

Cereals and pistachios and carpet and licorice, 
gum. 
is very heavy cargo. 


A And the frozen shrimps 


The licorice, pistachios and empty cylinders, canned 


shrimps. 
Q So what I am trying to find out, sir, would it | 
be fair to say that the great part of thut cargo was carried | 
in bags? | 
A Yes. 
Q Would it be fair to say that the great part of 


that carzo was not of the type of cargo of pig iron, 
steel, cargo that in a small area of space nevertheless 


{nvolves a considerable amount of weight? 


A It was general cargo. 


Q Do you agree with my last statement, sir? 


p There was no pig iron. 
| 


Would it be fair to say, sir, that there is a 
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general practice on cargo ships to consider when loading 
cargo the course and the process that will be involved in 
discharging cargo? That's one of the considerations. 

A That is correct. 

Q Is it fair to say that as a general rule the 


higher the cargo is carried in the hatches, the quicker 


ard, therefore, cheaper for the shipowner it is to discharge 


the cargo? 

A Yes, it is, but I don't take those things in con- 
sideration when I'm loading a ship. 

Q Now, when this ship came into the port of New 
York were any preparations made or is it the general 


practice to assist in the discharging operations that would 


take place by such methods as greasing, making ready the 
winches and booms that are going to be used b- the stevedores | 
for discharging? 

f Yes, we make ready for discharging. 

Q One of the considerations in making ready is also 
the turning loose of the cargo that has to be unloaded? 

A That is correct. 

Cc That is what led to the releasing of the deck 
lashings on these deck containers before the stevedores came 
on; right? 

A That is also correct. 


A , 
-- 644 
SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


rd/1f/576 Vangsnes-Cross 


Q And do some ships, when they come in or dock, 
and one side is along a pier sometimes move, shift any of 
the water or oil that is down in the tanks from one side -- 
some of it, not all of it -- from cne side to the other 
to give a slight lean of the vessel into the side to which 
the discharge is to take place to assist in the ease of the 
discharge operation? 

A No. 

Q No ships ever do that? 

A No. None of those I have been on. 

Q Now would it be fair to say, all other things 
beinz equal, the higher the vessel is in the water the more 
4t wili have a tendency or inclination to roll? 

A No. 

That is not a true statement? 
It depends on where the weights in the ship are 
placed. 

C I'm sorry, maybe you didn't understand my question. 
My question was the higher the weight in the vessel, the 
greater the tendency to roll; correct? 

A That is correct. 

Q And rolling, so we are clear, is the side to side 
motion of a vessel? 

Yes. 
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Q Now, the Concordia Viking, when it came into the 
port of New York on the morning of July 12, 1971, how high 
was it sitting in the water? 
f The arriving draft was 21 feet eight inches 
forward and 23 feet two inches aft. 


Q fnd what is the maximum or what was the maximum 


summer draft of the Concordia Viking? 


A I don't know. 
Q You don't know? 
A No, I don't know. 


What percentage of this vessel's loaded condition 


was out of water? 


A I don't know. 


4 By tr way, tne term "maximum summer draft," do 


recognize vnat term? 
A Yes, I do. 


Will you tellus what that is. 


That is the maximum draft you can draw at summer~ 
a By maximum draft you mean the deepest it will 20? 
The deepest you can load the ship into the water 
at summertime. 

Q And is it your statement that as chief officer 


of the Concordia Viking you don't know what the deepest draft 
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of the Concordia Viking was? 


A Yes. 


Q Would you say, sir, tnat it was in any case a 


deeper nut, a deeper condition than the level at which the 
vessel was sitting at the dock in Hoboken on July i2, 1971? 
My point is, if I may, since you indicate >y your face that 
if your Honor please -- 


MR. FRIEDMAN: I am just trying to restate the 


THE COURT: I don't think it needs restating. 

If tne vessel can carry 10,000 tons and it only has 6200 
tons, I assume if it had all 10,000 it would be a little 
deeper in the water. And the jury is nodding as if they 
understand the point. Let's 30. 

MR. FRIEDMAN: JI don't know why it is so difficult 
to extract a point from tne witness. 

THE COURT: You ask questions that if I were on 
the witness stand, they are so obvious. 

MR. FRIEDMAN: Why aren't obvious questions 
easily answered instead of answering with such difficulty? 
Are we trying a case with an advocate on the witness stand 
or a witness? 

MR. KAIN: I witli aid the problem if counsel will 

Defendant's Exhibit M for identification, capacity 
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plan for the vessel, I would like to put in evidence. I 
will point out to counsel 4% contains the pencil markings 
showing the load lines. If he can read them, he can make 


them part of the record. 


THE COURT: If we will be any better off after 
we hear that information, fine. 
MR. FRIEDMAN: A, I have no objection to it being 


placed in evidence and B teing placed in front of the witness 


and C, having the witness then tell us, if he can, what the 
maximum summer draft of his vessel was. 
maximum summer drz“t would be 29 feet. 
gave us a draft forward and draft aft for 
July 12, 1971. 
MR. KAIN: ‘Your Honor please, the witness is being 
asked for a load line and draft as though they are the same. 


MR. FRIEDMAN: I am trying to.illuminate that 


subject. 


Q Will you tell us whether that is aft or mean? 


A It is the mean draft. 


Q Sir, the more bucyant, the more up in the water the 
ship is, all other things being equal, would it be fair to 
say the more tender the ship is? 

A No. 


Q You say ne to that? 


Yes, I say no to it. It depends on the weights in 
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the ship where they are placed. You can have a stiff 
empty ship or ballasted ship and you can have a stiff loaded 
ship 
I don't know if you heard my question clearly. 


THE COURT: I think he heard the question quite 


clearly and his answer was quite responsive. You have a 


very limited amount of time to complete your cross examinatio 
Q The hatches on the Concordia Viking, did they 
have automatic openings, automatic covers? 
A They were opened by wires. 
Q By wires? 
A Wires, yes. 
(9: And did the cover come completely off or did 
4t, by wires or otherwise, come to the back or side or 


what? 


A They came to one of the ends of the hatch, one 
by one, rolling and tipping up. 


Q To which end did they come at the number five 


To the after end. 

Wrich end did they come to the number four hatch? 
A To the after end. 
Q And the means of getting into the hatch at number 


five hatch was what? 
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4 There was a ladder in the forward end. 
Q The means of getting into the hatch at the 
number four hatch were what? 
f The same ladder in the forward end and a 
ladder in the after end. 
C A ladder in the forward end of the hatch? 
A Yes, and a ladder in the after end as well. 
Now, that ledder at the forward end of the hatch, 


4n the center or to the side? 


It was in the center. 
You see on Exhibit M a little square rectangle. 
Is that in the number four hatch or at the number four 
hatch? 
A “Yes. 
Q What is that? 
A That is the ladder. 
MR. FRIEDMAN: With the Court's permission may 


an L be drawn by the ladder? 


THE COURT: Surely. 


Q It has been so drawn. Now, if I may, am I not 


pointing now to the port side deck area of the number five 


hatch of the Concordia Viking? = 
A Yes. 
Q Now, from the back of the hatch, the aft end of 
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the hatch, to the front end of the hatch, are we in agreement 
that that was some 274 feet, 27 feet five inches? 
A I can't say exactly. 
Tne numbers are very small -- 
MR. KAIN: If you look at the general arrangement 
are looking at the capacity plan. 
MR. FRIEDMAN: it is on there. It is just that 
you need good eyes to read it. 


THE COURT: Didn't we have that witness Captain 


said 274 feet. It 1s or there on the blackboard. 


MR. FRIEDMAN: That's right. 
THE WITNESS: Yes. 
Q So taking a look at the drawing, Exhibit M, 
and this line to that line is 27 feet five inches; right? 
The line I have just pointed out to you is a line that re- 
flects 27 feet five inches? 
A The hatch opening. Yes, 27 feet five inches. 
al how, can you see that the line is divided into 
four equal parts by little lines drawn on the diagram in 
this particular exhibit; do you see that? 
A Yes. 
Q So that three-quarters of the way over would be 
about 21 feet; right? 
A Yes. 
és wok 
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Q And so about 20 feet would be just short of 
that line; correct? 

D Yes, that is correct. 

Q And up against the rail, the bulwark, the port 


side railing, am I now holding my pen in just about the 


location that is about 20 feet forward of the aft end of 
ey 


the number five hatch on the port siae deck area along 
the offshore rail? Would you agree? 
Yes. 
I am going to put a mark right there. 
Now, sir, the second tier container, the top 
surface of it was sixteen feet above the deck; correct? 
A Yes. 
@ At that location? 


Yes. 


Thank you very much. 

Now, have I this ruler on a direct line between 
the ladder and the spot described in the questioning a few 
moments ago? 

A Yes, but this is not the corner of the sontatcare,! 
if that is what you are trying to fix out. 


THE COURT: Keep your voice up, Captain. 


THE WITNESS: The container was not stowed 


from the edge of number five, the after edge of number five. 
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i 


It was stowed behind them. 
: Q Behind the number five hatch? 

fh As far aft as possible on the deck. 

Q Now, don't we have in Exhibit Da picture that 
is looking aft, looking towards the rear of the ship 
right in the area that we have been discussing, the port 
side number five hatch deck area? 


A Yes. 


Q I'll teil you what, Captain, you draw the line 
for me. 


A I have to have the measurements of the deck. 


Q No, no. All I want you to do, or if you want I 
will do it. I just want your agreemert. I have now the 
ladder and the place that we marked approximately 20 feet 


from the back of the hatch along the offshore rail on the 


port side of this vessel; right? I have that in a straight 
line with the ruler? 
& Yes. 

MR. FRIEDMAN: With the Court's permission I draw 
the line. 

MR. KAIN: If your Honor please, so I can perhaps 
shorten things, if counsel is attempting to demonstrate 
line of site, may I note an objection to his computing the 


end of the contai er as flush with the after end of number 
~ ee 
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five hatch, because the witness has clearly vtated that the 


container was aft as it was stowed, the after end of the 


container was aft. 


MR. FRIEDMAN: Unfortunately, Mr. Kain, there 


are also photographs in evidence. 
THE COURT: I haven't seen what the markings 
are, so I don't know what the problem is. 
MR. FRIEDMAN: I will hand it up to your Honor. 
( Pause ) 
THE COURT: Who made the line? Mr. Friedman? 


MR. FRIEDMAN: Your Honor, I must respond to that. 


1 made whe line as the Court, I hope, observed, after I 
set up the ruler, asked the witness whether I now had the 
ruler directly in the line between the location he identified 
as the ladder location and the location he identified as 

being approximately 20 feet forward of the back end of the 
number five hatch along the port side rail. Now, he confirmed 
I had the ruler in exactly that location, in a straight li.e 
between those two locations and in front of him I drew the 
line. 


THE COURT: What is wrong with that? 


MR. KAIN: My objection was, if I understood the 


captain's answer correctly, he testified that the after end 


of the container was at some point aft of the after hatch 


ei 5. 
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coaming of number five. That is what my question was directed 
| 


at, that Mr. Friedman with his line was demonstrating that | 
the after end of the container was flush with the after 
coaming at number five. 

THE COURT: It doesn't seem to me there is much 
space to have it too far aft. 

MR. KAIN: All I asked, if your Honor please, 
if Mr. Friedman was drawing this in response to the witness' 
testimony, that it conform to the testimo..y as I understood 
it. 

THE COURT: Captain, will -- 

MR. FRIEDMAN: May I do this, your Horor? There 
is a drawing a little bit larger that covers the exact 
same area and I don't mind going through the same questioning 
along the lines Mr. Kain has mentioned, reserving my rights 
as who testified where the container was. I will pursue 


it over again. 


THE COURT: Let me see the photograph for just 
a second, please. 

THE WITNESS: Yes. 

(Handing) 

THE COURT: Do you remember where the aft end 


of the containers were? Were they lined up with the aft end 


of hatch number five or were they back of it, and if so, how 


| 
| 
| 
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far? 

THE WITNESS: In order to get as many as possible 
on deck we had to start from the very aft end of the deck 


and work forward. 


THE COURT: Now, how far aft of the after end of 


hatch number five was the aft end of the containers? 

THE WITNESS: It was all the way up to the 
ladder which is shown here. 

THE COURT: You tell me how far that was? 

MR. FRIEDMAN: May we use this slightly larger 
scale drawing? I think your Honor will see that it helps 
considerably on that particular point. 

THE WITNESS: That would be approximately two and 
a half feet. 

THE COURT: Two and a half feet difference. 

All right, Mr. Friedman. 

MR. FRIEDMAN: Thank you very much, your Honor. 

Just so I am clear as to this -- 

MR. LEONARD: Your Honor, there was a rae 
made before that Captain Ash drew from the length of the 
hatch measured as 27 feet five inches. 


As I read the stowage plan here, the hatch -- 


the general arrangement plan, the hatch at number four was 4 


different size than the hatch at number five and I don't want 
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the record to indicate confusion respect to that. 

MR. FRIEDMAN: 37 feet inches. 

THE COURT: All right. 

MR. KAIN: The principle he is working with, if 
he is working with number five hatch I submit the dimensions 
on the board are accurate. If we are talking about number 
four they are not. 

THE COURT: Go ahead, Mr. Friedman. 

So we are clear on it, the number four hatch, 

forward end of it was 37 and a half feet forward of 
the aft end of it, which in turn was some distance from a 
center mast house on the vessel; right? 

A Right. 

Q The distance from the steps, and we will use 
with the Court's permission Exhibit C because it is bigger, 
we have on Exhibit C the same vessel laid out except on a 
bigger scale; is that right? 

A Yes. 

Q Now, am I pointing now to the ladder or steps 
that you just referred to right in that area in response 
to his Honor's questions? 


A yes. 


Q “With the Court's permission I wil? circle that 


and I will call that S for steps. 


Je 
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Have I done that correctly? 
A ®e wow? 


Q Now, is it your testimony that -- by the way, 


. 
where did those steps lead to? 


f To the poop deck. 

Q And what is on the poop deck? Crew's quarters? 

p Crew's quarters. 

C Was that ladder used during the course of the 
voyage? 

A This ladder was used (indicating). 

Q ladder was simply not used at all (indicatire 

A This was the way we made (indicating). 

Q Am I correct, so we don't spend too much time 
on it, that the starboard side also had these large con- 
tainers stowed on deck? 

Yes. 

Q And is it your testimony that you have a recollec- 
tion at this time that the layout of these containers was 
such that you backed up the containers on the port side 
against the ladder but not on the starboard side? You 
remember that 2g 

A No -- yes, I remember. But on the starboard side 
we had only one container. So that went outside of the 
ladder. 
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¢ Now, the distance between the -- take a look at 

this drawing. Are you saying that from the line projected 
of the back end of the number five hatch and the line 
where the ladders are, that that's a full two and a half 
feet? 

Approximately 1 would say. 

MR. KAIN: Your Honor please, I think the general 
arrangement plan is 200 to one. If counsel -- 


MR. FRIEDMAN: I can't de it with this ruler. 


If somebody would bring a fine point ruler up we will measure 


it. 

MR. KAIN: I thought I could shorten it. 

Q Now, with the Court's permission, { am going to 
go back to Exhibit M, the same one I drew the line on 
pursuant to your answers before. 

wnt I want to do, sir, is I am going to move 
the spot that we used before back twu and a half feet; okay? 

A Yes. 

Now, are we in agreement that with these four 
divisions of the number five natch on the drawing, that if 
it is 27-5 feet for the full distance, we have 13 and three- 
quarter feet at the midpoint? 

A Yes. 


Q So 13 and three-quarter at the midpoint plus 


% 
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the two and a half that you say it started behind the back 


end of the hatch, two and a haf feet, then we have a distance 


of sixteen and a quarter. So projecting that up against the 


rail we actually have somebody who isn't even at the front 
end of the container, he is four feet back from the front 
end of the container, three and a half feet back from the 
front end of the container; right? 

A I didn't get you. 

Q Let's get it clear. If the back end of the 
number three container was as far back on the ship as it 


physically could be, right up against that little step -- 


A Yes. 

Q -- then the front end of it would indeed be 
forward, past the midpoint of the hatch; right? 

a Yes. 

Q Because the midpoint of the hatch is thirteen 
and three-quarter, add the two and a half and it would pro- 
ject beyond. 

A Yes. 

@ So somebody was alongside, not even at the very 
forward end but alongside the midpoint of the hatch he would 
be sixteen and a half feet forward from here and that would 
be the location; right? 


A Yes. 
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Q So if we project the midpoint of the number 
five hatch against the port side rail we will have that 
location; correct? 

That's correct. 

C Now, sir, do I have as one point for this line the | 
ladder? 

A Yes. 

@ Do I have for the other place of the line 
place we agreed on, along the port side rail? 

A That is right. 

(Counsel dzaws red line) 

Now, that's the red line; right? 

Yes. 

MR. FRIEDMAN: With the Court's permission may 
I show this to counsel and then to the jury? 

THE COURT: Yes. 


( Pause ) 


MR. KAIN: The blue line? 


MR. FRIEDMAN: The blue line is the line first 
drawn and represents the position approximately along the 
port side rail, approximately 20 feet forward of the back 
end of number five hatch. 

The red line is drawn from the position thirteen 


and three-quarter feet forward of the back end of the number 
= bo4 
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five hatch, sixveen and one-quarter feet forward from the 
steps that form the very back part of the port side, number 
five hatch deck area. 

bid I say that all right? 


MR. LEONARD: Yes. 


MR. FRIEDMAN: Does your Honor want to see the 


red line? 
You have seen that, I know. 
I will pass it. to the jury. 
( Pause ) 
C Now, sir, you have told us that the ship's 
crew, so to speak, intentionally, it was part of the orders 
and routine you say to release the deck lashings before the 
stevedores came on; right? : 


A I did, yes. 


Q My question to you is this: was it the intention 
that the ship's crew, the different men doing their work, wol 
{ndeed release all of the deck lashings from all of the cargo 
containers? 

A Yes. 

© Now, as there is some indication, two or more or 
some deck lashings were left on top of what we marked here 
as the number three container or the number four container, 
any of those containers, that was not the intent or purpose; 
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that was some oversight? 

A Yes. They were supposed to take them away, ready 
to discharge. That means sometimes wires are left on the 
containers. As long as they are loose from the deck. 


e. It was intended that these would be taken -- the 


intention was they were to be taken off? 


A Yes. 

C Now, my question to you 1s this: it is not the 
intention or purpose or desire of the ship and the company 
that owns the ship that these containers pe lifted off the 
vessel, brought down to the pier, with any of the deck 
lashings still attached or trailing on the container; right? 

A No. If 4t can be used again, it 1s. 

Q If it can be used again you want 10? 

A Yes. 

Q Would it be fair to say in order to hook up 
this cargo and lift, as we indicated here very roughly, 
there are hceoks that have to be placed onto the corners of 
the containers to lift them off? 

Right. 

q And can that be done by putting ladders against 
the sides of the containers and going up and hooking‘ them 
in? 
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Q So that to hook up the containers and lift them 
off, that was the only procedure that was necessary? 

A Yes« 

Aperson would not have to get up on the top, on 
the roof of the top container; correct? 

A No, he doesn't have to. 

THE COURT: To put the hooks from the boom into 
one of those top containers, what is the usual way of doing 
it, do you know or don't you know? 

THE WITNESS: There are different ways. 

THE COURT: You said to Mr. Friedman you could 
do it by ladders. There is an interior corner, isn't 
there? 

THE WITNESS: Yes. 

THE COURT: You couldn't get to that by a ladder, 
could you? 

THE WITNESS: No. 

Q Now, let me ask you another question. Can you 
tell us, sir, for whatever reason, either to hook in the 
{nterior corner or because there are attached unslackened 
lashings that were, for whatever reason, oversight 
or otherwise, left up there. A man goes up onto the roof 
of the top container and the containers are together in this 


way, is it a proper method of discharging of cargo to proceed 
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with the lift-off of one container -- 

MR. KAIN: If your Honor please, I object to this 
as improper cross examination. I have no objection to the 
master answering or Captain V’ ngsnes answering any questions 
which he may be able to ask expressing opinions. But I 
submit it is improper cross examination ad I ask your Honor 
to instruct the jury that Mr. Friedman, by asking these 
questions, is in effect making the captain his witness for 
those particular questions which have to do with stevedoring 
practice. I did not ask this witness anything on direct 
examintion about proper stevedoring practice. 

MR. LEONARD: I have an objection, too. If the 
purpose of this is to qualify this witness as an expert 
witness, a tender of proof thus far to be completed by a 


proffer of evidence as to the stevedoring contract, is that 


the stevedores were the ones in charge of this discharging. 


I object to the expertise attempted to be elicited | 
from this witness as to stevedoring practice. 

THE COURT: I would have to study my notes. It 
would be a fine line for me to draw to determine whether 
this is so unrelated to the direct that it's improper 
cross. I don't think it is going to particuarly help the 
jury to have that distinction drawn. So, frankly, Mr. Kain, 
just to avoid the necessity of delay, I will overrule your 
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ob jection. 


As far as Mr. Leonard's objection, I think it's 


up to the witness if he doesn't know the answer, if it is beyon 


his knowledge or expertise, it is up to the witness to 
say he doesn't know. 


In other words, if you don't know about stevedoring 
H 


practices, just say you don't know. If you do, say so. 
Do you understand? 

THE WITNESS: Yes, I understand. 

THE COURT: We will go ahead on that basis. 

MR. FRIEDMAN: May I have the reporter read the 
question. 

(Question read) 

MR. LEONARD: My objection to this question does 
not call for the witness' knowledge of custom and practice 
but asks him to reach a conclusion as to the propriety 
of the practice the question assumes. That is beyond the 


expertise of this witness. 


THE COURT: You are repeating what you said and 
I will repeat what I said. If he doesn't know he should 
say he doesn't know. If he knows and can answer and under- 
stand it, there is no inherent reason why he can't answer. 


It is time for our recess and we will take that 
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(Recess) 

(In open court - jury not present) 

THE COURT: Mr. Kain, what is the practical 
effect of this: Let's suppose this goes beyond the scope cf 


your direct. Mr. Friedman is making this man his own 


witness on these points. Just tell’me what it means to you. | 


MR. KAIN: It means to me only that, as I under- 
stand it, Mr. Friedman, with respect to only these items he 
is making him his witness, he is bound by the answers. 

I don't think he established he is a hostile witness just 
because he is a ship's mate for tne defendant company. 
Maybe I'm dead wrong as to what I think he is driving at, 
I think he is looking at a line of site problem. [I think 
with this he is going into stevedoring practice. 

THE COURT: I did review my notes in the short 


recess and there is no question, you did not ask this witness |; 


about stevedoring practices, you asked him about the facts 
regarding a number of matters pertaining to ships loading, 
what cargo, what the ship's crew did to do their work as 
ship's crew in loosening the lashings, and so forth. Now you 
did not get into any stevedoring practices with him, that is 
correct. 
I don't understand the idea of Mr. Friedman 

being bound by his answers. I thoughtif you were talking aba t 
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your ability to impeach the witness or something like that, 


Ruie 607 of the new rules say any party can impeach a 


witness. 


MR. KAIN: I don't say that he can't introduce him, 


and I confess to your Honor I'mrmt_ thoroughly familiar with 
the new rules. Also I think if he is going to elicit the 
captain's opinion with respect to stevedoring practices, 


he might at least ask him a sufficient number of questions 


to establish his expertise. 


t 
| 
| 
| 
| 
| 
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It may or may not be true 


that because a man is a ship's officer he becomes a sbi 


expert. I don't really know 


Friedman is going to ask him with respect to that. 


THE COURT: This business ebout being bound, 


I don't know about that. If 
on that because I don't know 
to me nobody is really bound 

MR. KAIN: I will 
that anybody can impeach his 
then it becomes meaningless, 
aware of this. 


THE COURT: It is 


Let's proceed on this basis. You have worked 


through that site line illustration; right? And that's all 


finisned? 


precisely what question Mr. 


you can give me some guidance 
the meanings of that. It seems 
by any piece of testimony. 

accept your Honor's statement 
own witness or any other witness,| 


as I understand it. I wasn't 


Rule 607. 
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MR. FRIEDMAN: Yes, your Honor. 

THE COURT: I gather you are going to ask him 
gome questions about proper stevedoring practices and you 
have started on one or two of those; right? 

MR. FRIEDMAN: Yes, your Hunor. 

MR. KAIN: Again I suggest to your Honor at the 
very least the captain should be asked whether in his opinion 
he is an expert in stevedoring or some qualification. 


THE COURT: [If don't think there is any harm in 


MR. KAIN: As I stated to your Honor before the 


jury, if he can answer the question I have no objection to 


his attempting to answer it as long as it is -- | 


THE COURT: In response to Mr. Leonard, I ruled the 


way I did and we all heard that. 
Now I think I am going to change that to some 
extent. I would appreciate you asking him some modicum 
of questions about what he knows about stevedoring practices. 
MR. FRIEDMAN: Delighted to do so. 
THE: GOURTS. J) think - can get started. As 
long as we are together on that. 
There is one point I want to cover and anticipate 
@ problem in the charge. Mr. Friedman last night gave me 
Judge Motley's charge in a recent case and indicated certain 
-- §es 
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portions he felt were relevant to this case and certain 
portions he felt are not relevant. I think one of the 
parts that Mr. Friedman felt was not relevant was the part 


about mitigation of damazes by taking psychiatric treatment. 


I believe, and I want to hear from the defendants, but I 
believe that that may very well be a relevant part of the 


charge but I don't believe I have had any suggested charge 


on that point from either of the defendants. Mr. Friedman 
is not proposing it. 
MR. KAIN: we are talking about mitigation, in 


other words he would be required to mitigate by taking either 


some medical treatment or the psychotherapy? 


THE COURT: It was brought up by Mr. Leonard in 


his cross examination of Dr. Kaplan. 

What I want to cover very quickly, because I 
think it may require some research, and if you could get -- 
maybe Mr. Fleming could call down to your office. Judge 
Motley instructed that on the question of mitigation, the 


defendant has the burden of proof. Now, that could be 


quite important and I have never seen a charge like that. 
I have seen lots of charges about just speaking in general 
terms about the duty of an injured party to mitigate. I 
have never seen a charge which spells out the burden of 


proof. Judge Motley does. 
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I would like to have tne law on that because I 
think on the damages there is no doubt that this business 


of the mental depression is the principal damage claim in 


the case. I think the jury might very well wonder what 
to do on the question of the failure of the plaintiff to seek 
any treatment. I think I have to give them some guidance 
on that, either saying it is of no consequence or what to 
Go about it. 

Now, the problem it posed in my mind is thie: 
if Judge Motley is right that the defendant has the burden 
of proof on that, what if you have a situation where the 
plaintiff simply fails to seek any treatment? So, in a 
sense, due to the plaintiff's failure to seek treatment 


One doesn't really know what treatment could or couldn't do. 


Now, without any prolongation of this discussion 


any longer, I would appreciate both parties giving me 
whatever law can be found on the question of how to handle 
in the charge this business of the plaintiff's failure to 
seek treatment, who has the burden of proof, and anything 
else you can give me on that point because I need it and i 
need it fast. 

MR. LEONARD: May I say something? 


THE COURT: Yes. 


MR. LEONARD: I have dictated and it is on their 
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way up, being typed now, charges exactly along the lines 


that your Honor has said, charging the jury that the plain- 


tiff dces have the duty to mitigate his medical damage, 


does have the duty. to seek medical treatment and undergo it. 


I cite in those charges, and I will have them amplified 


in view of your Honor's concern, the decision of Judge 


Weinfeld in the case of Young versus American Export Lines, 


whose citation I don't have here with me -- 


THE COURT: Does he deal with the burden of proof? 
MR. LEONARD: I tried the Young case. 


MR. FRIEDMAN: Does he deal with the burden of 


MR. LEONARD: There was no charge in that case 
that the defendant had the burden of proof. Instead, Judge 
Weinfeld -- 

THE COURT: I didn't mean to introduce this to 
have a discussion on the point now. Really by night I want 
the law. I don't have to have a fancy memo, if I just have 
some cases. 


MR. FRIEDMAN: I can give you the cases. Part 


of the case law for Judge Mutley's result in the New Yor« 


pattern jury instructions there is a specific charge, and I 


don't have it in front of me, but I can say it is toward the 


rear of the volume and there is case commentary on it. It 
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specifically cites cases to that effect. 


THE COURT: Listen, Mr. Fleming, just before you 
go, there is a very practical problem here and it may be 


different from just lots of other problems dealing with 


the duty to mitigate. And I don't know, there may be law 


on this specific problem as to what happens if the plaintiff 


has failed to even att-mpt to get treatment. Now, what does | 
that do to the burden of proof? If I say that the burden of 
proof is on the defendant to show a breach of the duty to 


mitigate and the consequences of that breach; then if I 


were on the jury, I would have some problems with that 


because I would say to myself, "Okay, the defendant has the 
burden of rr consequences of the failure to s- 
treatment. I don't know what those consequences would be." 
I mizht as a juror say that. I don't know what those 
consequences would be. He never tried to get treatment. 
I can't speculate. What would have happened if he sought 
treatment, I don't know. But the judge told me the defendant 
has the burden of proof, so doubts are resolved against the 
defendant in favor of the plaintiff. 

Now, that could be a very unfair result where 
the doubts on the subject are created by the very failure 


of the plaintiff to seek the treatment. So I want to be 


very careful about just blithely going into any iy 
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statement of the burden of proof. 

We have to consider the particular facts of this 
case. I'm sure that this isn't the first time anybody has 
ever faced this problem. 

MR. KAIN: Just for my own guidance, may I ask 
your Honor if your recollection is the same as mine. I am 


under the impression that I heard, in response to Mr. 


Leonard's questions addressed to Dr. Kaplan, that Or. 
Kaplan's opinion that probably, or at least there was some 
possibility, he couldn't state it categorically because it 


differed from individual to individual -- 


THE COURT: He said probably it would help, but 


how much we don't know because nobody has tricd it. In 
other words, if we had a situation here where the plaintiff 
had gone to psychotherapy or had attempted to take medication | 
and then the record showed it helped but didn't help very | 
much and he is still left with this condition of X, Y, 7 
we would have a record where we knew something. 

MR. KAIN: I thought Lr. Kaplan indicated that 
the length of treatment, whether it would be helpful, the 
medication such as tranquilizers, things of that nature, 
that in other words the effect on the individual varies from 
individual to individual. 


THE COURT: You are not saying anything much 
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different than I am. 


MR. KAIN: Isn't that some proof, your Honor 


please? The plaintiff has conceded as I recall it, that he 
didn't attempt to obtain it. Isn't there a concession in 
the record from the plaintiff that he never got -- 

THE COURT: Mr. Kain, I don't want to take a lot 
of time on this. 

MR. FRIEDMAN: May I be heard for just a moment? 
I did live through just such a situation with Judge Motley. 
When that issue was raised by -ne defendant they presented 
evidence and presented a position to the effect that the man 
would gain and would benefit from treatment, would be improved 
There was evidence in the record by at least some witnesses, 
4{ndeed some of the cross examination elicited it to that 
effect. Then there was the question of whether he was 
receptive and whether indeed, and this was an important 
point, as one of the sequelae aspects ofhis emotional 
disorder and psychiatric illness he wasn't inhibited and 
being receptive and enter into psychotherapy -- 

THE COURT: This is something you can argue to 
the jury. 

MR. FRIEDMAN: All of that evidence and testimony 
was elicited once the defendant raised the contention that 


this was an issue in the case. And because they have that 
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burden of proof and it was dealt with in testimony and led 
to Judze Motley's charge on the issue. In this case, and 
you can see Dr. Kapian's report, it was never raised and 
never suggzested You heard what wr. Kaplan, to the extent 
he passed on the subject and tne degree of his comments, 

and that is all that has been presented in this case. 

That is why I felt it wasn't an issue. Itcould have been an 
4ssue. They could have raised and asserted it but they 
eaee did. 

THE COUNT?) ZG eee on who has the burden of 
proof. My memory is that nobady asked a question of Mr. 
Picinich ~— whether or not he had treatment or whether 
he had tried or why he hadn't. Neither the plaintiff nor 
any defendant asked any question of. Mr. Pieinich or of 
Mrs. Pictnich or of Nick Picinicn. The question was not 
raised b anybody. 

Now, the first time it wes raised was in the 
reading, in m, memory, was in the reading of the Brown 
report by you where Dr. Brown says that language difficulty, 
such things as language difficulties and distrust, and so 
forth, might inhibit and might prevent fruitful treatment. 
So it was raised to my mind for the first time. 


It was raised azain, as we all know, in the 


examination of br. Kaplan. I think really by Mr. Leonard who 


pa gs 
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raised it. 

MR. LEONARD: That is right. 

THE COURT: Now, I am simply asking, and I 
would like to simply have the law, and I don't want to try 
to resolve it at this point, but I would like to know 
who has the burden of proof. 

Beyond that, I would like to resolve, beyond just 
dredzing up a lot of cases which say defendants have the 
burden of proof to show failure to mitizate damazes and they 
might be cases involving contracts to buy coal. You know, 
you can probably cite endless cases. But I have a situation 
here wnich I am trying to describe and we all kr.ow, where 
right now as the record stands, regardless of who put it 
4n or who didn't put it in, right now as the record now 
stands we have a situation where there is testimony from 
Dr. Kaplan that there are available two basic methods of 
treatment to someone in Mr. Picinich's position; that is, 


psychotherapy and medicines. fnd we have the testimony 


from him that one might expect the probabilities are, or 


whatever he said, tht it would nelp somebody in that situation. 
| 


The inference is that it is worth trying. And Dr. Brown, 
on the other hand, said that there are barriers, certain 


barriers to someone in Mr. Picinich's position that might 


prevent the fruitful treatment. 
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So tnat's the record. But the fact is we have 
the record where the proof of the pudding isn't here. In 
other words,nobody tried it. So we can speculate all we want 
about whether there would be a language barrier or whether 
his distrust would prevent it. The fact is he never tested 
the proposition and never tried it. If I were sitting on 
the jury that's exactly the state of facts that would go 
into my mind and I would wish like anything that the judge 
would tell me what to do with it. 

It seems to me that is extremely important here 
and I ask you to bring as precise case law to my attention 
by the end of the day as you possibly can, no later than 
the time I deliver the charge. 

MR. KAIN: For my own guidance may I ask Mr. 
Friedman was this burden of proof issue briefed for Judge 
Motley? 

MR. FRIEDMAN: Of course it was briefed. I was 
in the case and it was briefed. 


ME. KAIN: Briefed by all parties or just by you? 


MR. FRIEDMAN: I have no recollection of tne other 


side's lezal efforts. 


THE COURT: You told me now -- 


MR. FRIEDMAN: I will get what I nad down to you. 
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(In open court - jury present) 
EDW IR VAN GS N ES; resumed. 


CEOSS EXAMINATION CONTINUED 


BY MR. FRIEDMAN: 

Q Now, sir, after you left the job of being chief 
officer on this ship in December of 1971, what was your 
next position? 

A My next position was chief officer on coastai ship. 
Coastal ship? 

Yes. 

How lonz were you on that? 

Ten months. 

And then? 


I went as a captain on a container vessel. 


And for how long were you a captain on a container 


I was there from July, '73, till December, '74, 
1 a break of three months vacation. 


Q By the way, you have been six years with the company 
that employed you on the Concordia Viking; right? You had 


been six years with the company that employed you on the 


Concordia Viking? 


A Yes. I started in 1963 and I left in '7l. 
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A Since '65. 
Q So six years a chief officer and you left 
employ to go onto a coastal ship as a chief officer? 
That's right. 


Q You had no disagreement with anybody during the 


course of your work? 

A No. 

2 In any case, in the six years you were with tne 
company that owned the Concordia Viking, were you always 
on that ship or were you on different ships? 

fh I was on different ships. 

G Were they all of the same type? 

A Tney were dry carzo ships. 

C Now, as you went about on those ships during those 
six years, just as you told us on direct where you mentioned 
looking at the log the different ports, was it very similar 
zoing from port to port during the course of a several 
month voyaze onloading and discharging many times? 

A Yes. 


¢ And would it be fair to say that as the crief 


officer on those trips, that one of the things that you were 
responsible for was the safety and security of the loading 
ard discharginz operations in each of these ports? 


A As long as it was the ship and crew that was concen 
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q@ Now, first of all, to the extent that the work 
was done by ship's crew, that was very much your responsibiliiy 


and area of supervision; correct? 


I was responsible for the crew and for the ship 


G Now, would it be fair to say also that wnen some 
of that work was being done by hired stevedores, in whichever | 
port, that as chief officer you had certain duties of super- 
vision, responsibility to see that the general procedure 


they were following didn't damage ship's equipment, didn't 


damaze other parts, otner carzo that remained behind on the 
ship, all sorts of things? 

A I never told anybody now t~ do their job. 

Q Well, did you stand by for the purpose if it 


should arise of telling someone either to do something or 


not to do sometning that might cause harm? 

A No. It was not our duty. I ama ship's officer. 
T am not a longshoreman and I never intervene with the 
longshoremen, how they do their work. 


Q You would never be concerned -- let's move out 


of the port of New York for a mome1 _etis say you are 


in some foreign port -- 
THE COURT: At the recess both defense counsel 


suggested that questions be asked of the captain here to 
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show whether he had a knowleage of stevedoring practices 


as distinct from ship's work. Now that is what Mr. Friedman 


is trying to do, really, to accommodate that. I think we 
will just maybe shortcut that. 

Have you observed stevedorin: work at various 
times in your experience at sea? 

THE WITNESS: I have seen a lot of stevedores 
but I have never been studying it. 

MR. KAIN: If your Honor please, and I don't 
know what the answer will be, but perhaps somebody might 
ask the captain if he has ever worked as a stevedore or 
ina stavedor the cargo capacity. 

COURT: Have you ever done that? 
WITNESS: No. 
> COURT: I am going to go back, just to save 
time. If Mr. Friedman asks you questions about stevedoring 
practice, and I am repeating what I said two or three 


times before the recess, if on the basis of your observation 


and experience you can answer his questions, answer them. 


However, if you can't, don't, becauSe we don't want you to 
speculate or try to just think things out here on the spot. 


So you will just be guided by whether you believe you can 


answer the questions. 
Let's 30 ahead on that basis. 
= 65¢ 
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RIEDMAN: 

In your training to become a ship's officer, were 
some of the texts and courses that you Studied cours:?s that 
dealt with stowaze and the use of ship's booms and rigs and 
the kind of loading and discharging equipment here involved? 

A Yes, we had books. 

Cc Did I understand you to say that for a period 
of time you served on a container ship -- how long was it 
that you served on the container ship, just one year or 


more? 


From July, '73, to December, '74. 


And since then you have not s-rved on any contaimy 


No. At the moment I am on a roll on-roll off 


I got lost with that. 
Roll on-roll off, which is a modern ship. 
Q In any case, serving on a container ship I take 
4t there were numerous ports you went in and out of with 
containers being loaded and discharzsed? 


Yes. 


MR. FRIEDMAN: May I have the reporter read the 


question previously discussed? 


THE COURT: Yes. 

ee 
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(Last question read) 

MR. FRIEDMAN: The questimnhas to be completed. 

While the man is still standing on the roof of the 
container immediately adjacent to the one to be lifted off? 

A I have seen it many times, yes. 

Q Are you saying it is or is not a proper procedure 
of unloading carz0o? 

MR. LEONARD: Objection, your Honor, within the 
limits of your Hunor's own ruling. 

THE COURT: He has testified he has seen it many 
times. To get his opinion as tc whether it is proper, I 
think that's not appropriate. 

MR. KAIN: If this line of questioning is 
going to continue I have an objection to just the word 
adjacent without indicating adjacent in which direction. 

THE COURT: J will sustain the objection to the 
latter auestion about whether it is proper. 

Q By the way, these containers occupied, if they 
were actually smack against eacn other, they would occupy 
sixteen feet of space across, beinz eight feet in with each; 
correct? 

A Correct. 

Q Now, while the aftend of the number five hatch 


area was nineteen feet ten inches, which would be the maximum 
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Istance across, we did a-:ree that a fvot or so would be 
occupied by what is called the stiffeners? 

4 Yes. 

MR. KAIN: If your Honor please, the record will 
ghow that tne stiffeners are in addition to the nineteen 
feet. 

MR. FRIEDMAN: I will take that answer. If that 
is Mr. Kain's representation, I will take it. 

Q If I understand Mr. Kain correctly, we have the 
nineteen feet ten inches and the stiffeners do not cut into 
that? 

MR. KAIN: As snown in the plan. That is my 
understanding. 

C My question to you is, sir, if you put the two 
containers in two rows, you had space there, did you not, 
to have one azainst the outer side of tnat nineteen feet, 
one against the inner side of that nineteen feet and you 
would have approximately or almost four feet, three feet 
ten inches being available in between the two; correct? 

A That's correct. 

Q And they could have beeri lasned down in that 
manner, leaving indeed, as I happered to draw this when I was 
sketching this, with an area in between; correct? 


That is correct. 


a 
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a} fnd had it been done i:: that way, then tnere would 
be no inaccessibility of the interior hooking location; 
all four corners could have been reached without goinz on 
top; rizht? 


A I doubt anybody would go on the outside of the 


Q Well, even with saving a little space for the 


outside, even saving or instead of maintaininga three foot 


' 
| 
| 
| 
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path, wouldn't there have been an availability for the hooking 
in? 

I will withdraw it. Fxcuse me. 

I have never seen anything loaded that way. 

Excuse me, I withdrew the question. 

THE COURT: We can all figure out the dimensions. 

Have you ever seen anything loaded that way? 

THE WITNESS: No, never. 

THE COURT: This is really a matter of argument, 
Mr. Friedman. 

MR. FRIEDMAN: Can I just pursue one aspect? 

Q You don't have to approach the corner here from 

the outside, it can be approached from the front or the 
back of the container and the hook placed, also, can't 3 ae 


A If the containers are taken away from each other, 
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Q Was there not room on the deck to have lashed 
these containers in either four separate packages or two 


by two packages? 


was, but that is not the way we used to do 


Q I would like you to look at Exhibit F and tell 
me, this does show the port side of the Concordia Viking 
indeed in an offshore position, just as it was on July le, 


1971? 


That is correct. 
C And it is looking towards the aft end, the area 
of the number four, five hatch area? 


Y 
Q I now pointing, because it is kind of short 


in perspective, but one sees the portion of the rail that 
runs along the number four, five hatch area? 

That's correct. 

Q And let's see if I can get it down fairly well. 

Am Irow about where we would have the rail alongside the 
number five hatch area? 

Yes, it's approximately it. 

That is okay? 


A It's approximately. It's a little difficult to 


see because of the angle of the picture. 
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But this is the general area? 


Yes. 


I will make an X and actually the rail that we 
are looking at is itself -- well, you tell us, about how 
many feet up from the deck? 

A The rail? 

Q Yes. 

A Three and a half feet approxinately. 

Q So if a man was sixteen feet off the deck area, 
he was thirteen feet above where I placed the X? 

That's correct. 

MRK. FRIEDMAN: The record should indicate that 
was F. X is the point that is thirteen feet lower than 
the place where Mr. Picinich fell from. 

THE COURT: Anythi.ig else? 

MR. FRIEDMAN: Yes, your Honor. 

THE COURT: We had better wind this up soon. 


MR. KAIN: I don't have any objection except 


the X is too big. The top of the bulwark is what I understand 


it is. 


THE COURT: All ri:sht. 


Q Now, sir, am I correct that entries ina log 
book you were taught in your training and your schooling 


and as part of your service to become a ship's officer, entries 
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in a log book are extremely important? 

A Yes. 

You are told that that becomes a permanent 
record and items that are entered in the log book are to 
be checked as best they can? 

Yes. 

In this instance you say that before you made any 
log book entry, before it came time to make a log book 
entry you were called and told some accident occurred wnile 
you were amidships eating breakfast? 

That is correct. 

Q Now, I am correct, am I not, and you can get 
your log book entry out in front of you, if you want, we 
were told that the loz book entry reflects, contains that 
which you say you learned, you were told in your investiza- 
tion of this matter after you were first told about it; 
rignt? 

A That is correct. 

Q Now, according to that log book entry, sir, 
what you learned was that while Mr. Picinich was 
pulling -- while Mr. Picinich was hooking on top of two 
containers to hook one, when he lost his balance and fell 
over the side into the water, he was immediately helped to 


shore, et cetera; right? 
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A That's correct. 

Q There is no indication in the log book entry 
as to whether the container tnat he fell from was the con- 
tainer that was being discharged, being lifted off or one 

of the other several containers in the same area; correct? 

No indication in the log book entry; am I correct? 

A You are correct. 

Q Now, so that which container it was that he fell 
from, that is going by the entry you made at the time, 
we Simpiy do not know? 


THE COURT: You have asked him that. Let's not 


Q Now, I am asking you, sir, is it your testimony 
that although your log book entry in no way identifies 


whether the container that he fell from was the one that was 


being lifted off, which you told us was already, so to speak, 


gone from the area when you came to it; right? 

A Risht. 

C Or any of the other seven in the Zocation, that 
you made some particular study of the eondition and the lay- 
out of the other seven containers? 

A I did, yes. 

Q You remember that? 


I remember that and that is normal routine. 
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¢ Did you make any inquiry as to which of these 
eight containers, one of which had been lifted off, which it 
was he fell from? 

Yes. I was told. 
But you didn't put it in the log book? 
I. didn't. 

@ Now, then, am I correct that the log book entry 
is not a complete and accurate record in regard as to 
identifying which container the man fell from? 

A I have never mentioned any specific cortainer in 
the loz book. 

C Now, you told us that you saw, there came a time 
when you saw a man down on the pier who appeared to be 
drenched and being helped or in the company of two other 
men; right? 

A That is correct. 

Q And that was at least some distance from where 
you were standing on ship? 

A I was at the moment down on the pter. 

a) You were down on the pier then? 

That is correct. 
‘tow far from him? 


I would say ten to fifteen meters. 


Well, that is 2a 1dittle more than ten to fifteen 
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yards; right? 

i Yes. 

Q That would be about twelve to seventeen yards? 

A Yes. 

) Just sco we have the distance. And is the entry 
that he had no visible injury, that you put in the log book, 
based upon your vision of Mr. Picinich from that distance? 

A No, it is based on what I was told. 

6 Now, you were told, you have already indicated 
to us, whatever it was you were told, by people from the 
longshoring or stevedoring company? 


Yes. 


Q Now, you had occasion, did you not, to know who 


Tradition fssociates, Mr. Samuelson, is an investigating 
officer for Norwegian shipowners and their representatives 
here in New York? 

I can't remember that I have heard that name. 

a) I am not askinz you if you remember names, but let 
me ask you this: why don't you read this and see if it 
refreshes your recollection? 

Perhaps this should be marked for identification. 
It's dated July 28, 1971, four-page letter of Tradition 
Associates. 
(Plaintiff's Exhibit 15 marked for identification. } 
ie 
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Q Let me ask you this: is it your testimony that 
you did question various crew members or crew members to 
find out if anybody had seen anything with respect to this 
accident? 

That is my testimony, yes. 

Q And is it your testimony that nobody in the crew 
knew anything about the man was swimming, what tne man 
did, where he fell from, how it happened; nobody knew any- 
thing? 

A They knew, yes. 


MR. KAIN: Your Honor, please I have an objection. 


| The captain testified he was told in answer to his inquiry 


from the people he talked to. Not whether anybody in the 


crew. He couldn't possibly know. 

MR. FRiGDMAN: I will have to object to the signal 
system at one point. 

THE COURT: I think the question is a little 
misleading. I don't think he said that he was told nobody 
knew anything about anything. 

GC You nave an entry in the log book, "There were no — 
eyewitnesses from the ship's crew." 
A To the accident. 
Q That is the exact wording. It doesn't say, "To 
the accident." It says, "There were no eyewitnesses from 
z SBS 
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the ship's crew. Is that correct? 

4 That. is correct. 

Q The sentences immediately preceding, just before, 
you have three sentences. One that says the time of the 
accident, “While discharzine a container at 8:50 a.m., one 
of tne longshoremen fell overboard." 

You have another sentence, "He was at the top of 
two containers to hook one when he lost his balance and 
fell over the side into the water.” 

You have another sentence, "He was immediately 


helped ashore onto the pier and had o visible ingury." 


Then you have the sentence, "There were no 


eyewitnesses from the ship's crew." 
Let me ask you something: are you now saying 
that you did have eyewitnesses from the ship's crew to some 
part of what was described in those three previous sentences? 
A There was even a crew member helping the man 
ashore. But they did not see tne accident of when the man 


fell or how he fell. 


Q So there were eyewitnesses -- 


THE COURT: We are repeating. 


What did you mean when you said there were no 
eyewitnesses? 
THE WITNESS: No eyewitnesses who saw the man 


« ) G4 
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he fell overboard. But they saw him after hg was in the 
water. 

THE COURT: Get this witness completed, please. 

Isn't it the fact that later that very day of 
the accident, on July 12, 1971, there came aboard the vessel 
I am not going to ask you to remember his name if you don't, 
but somebody to 5 ae into the happening on behalf of 
the shipowner, on behalf of the company, came to you 
as chief officer to ask you what you knew about the matter? 

A Yes. 

And isn't it the fact that .on July 12, 1971, on 
the very day of the accident, you told this investigator 
shat you had received the accident report of McGrath 
Corporation? And when I say accident report, I show you 
Exhibit 9 in evidence dated July 12, 1971, containing the 

& 
description of the accident as there set forth. That you 
told the investigator on the day of the accident that you 
had received, reviewed that accident report? 

A Yes, I received this. 

Q And tnat indeed that was the source and basis of 
your information with respect to the nappening of this 
accident? 

A No. 

Q You had no witnesses from the crew as to the 
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happening of the accident? 
A Not the moment the man fell, nobody saw him. 
3) So anytning along those lines couldn't have come 
from the crew? 
No. 
Q Who did you talk to about the happening of this 
accident? 
Oh, various people on board the ship and ashore. 
Not the lonzgsnoremen who made the report? 


I don't know. 


You have the report? 


A I don't know when I got this report. 


e But somtime on July 12, 1971, the day of the 
accident? 
Probably late. 
THE COURT: May I see the report, please? 
MR. FRIEDMAN: Certainly, your Honor (handing). 
C Now, you are aware, are you not, that the report 
of accident by the stevedoring company contains information 
as to which container the man was standing on at the moment 
that he fell, from which he fell, that is identified on 
the stevedoring company's report; right? 
A Yes. 


Q Eut omitted from the ship's log entry by you? 


i 
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the man was doing at the moment just before 
the incident of the accident, at tne moment just be re, 
43 described in the accident report of July 12, 1971, that 
he and another man, he and a co-worker, were pulling off 
the lashinzs from the top of the second tier container; 
right? 

p Yes. 

Q And in your log entry you entered a different 
version to the effect that he was engaged in hooking one 
of the containers at the moment of the accident; correct? 

A Yes. That was his main purpose on ti.e container 
top, to hook up the containers. : 

Q Let's zet to the next point. In the log entry 
yo.. entered on the shipping company's loz, you stated that 
he was on top of the container when he lost his balance 
and fell over the side into the water. And your log entry 
contains no other cr further explanation as to how or why 


he came to fall; correct? 


A That is correct. 


And the accident report you were shown and given 


from the stevedoring company on the very day of the 


accident contains the explanation, does it not, that a container 


he was on, referring to the two second tier containers, 


| 
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and caused him to fall overboard about 35 feet to the water; 
correct? 

A Yes. 

Q ‘nd that information was omitted from your loz 
entry? 

A Yes. Nobody saw that. 


Q /fter you got the accident report of the stevedor~ 
{ 
| 


ing corporation, did you ever go back to the ship's log 
and make any either supplemental or additional entries? 
I am not talking about going back and erasing what you 


reported. Received report, no ship's witnesses, but received 


report from the longshoreman; did you ever make any such entry? 


py No. It's impossible to make an entry in the log 
for all the papers you receive during a day on the ship. 

Q Making anm@try as to what was reported as the 
cause of a man's accident, that wouldn't be a part of 
appropriate procedures and duties, would it? 

Withdrawn. No further questions. 


THE COURT: Mr. Kain, do you have anything? 


REDIRECT EXAMINATION 


EY MR. KAIN: 
¢ Captain Vangsnes, do you know whether the voyage 
in guestion, this voyage which terminated in Hoboken from 


Damman, Saudi Arabia -- 


“ 
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f I didn't get your question. 

Q I say do you know whether during the voyage from 
Damman, Seudi Arabia to Hoboken, the one which terminated 
in Hoboken in July of 1971, do you know whether the ship's 
engineering department salt water ballasted? 

A No. 

You don't know? 

No. 

Do you know whether it's customary aboard the 
Concordia Viking to salt water ballast your tanks as you, 
for example, use your fuel oil, do you salt water ballast 
or do you know whether that -- 


f You avoid it as long as you can. 


Unless it becomes necessary you don't do it? 


» 


No, never. 

Q And if you know, Captain, does the shipowner 
pay the stevedore on the basi: of tonnage discharzed 
rather than on a time basis? 

I nave no idea. 

Q And tnis ladder, Captain, tnat you were discussing 
with Mr. Friedman I think at the forward end of number four 
hatch on the Concordia Viking, is that a straight vertical 


ladder? 


A hat is a straight vertical ladder. 
- @6s 
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ang run‘s, steel ladder, stra‘*zht 


‘ht down. 
s inside 
Inside the natch coaming. 
Ts it attached to the hatcn coamitng? 
Yes, all the way down. 
Q And do you recall are tnere any rungs fixed on 


tne inside of the hatch coaming above the ladder ‘tself? 


Do you understand what I am saying? Above the hatch ladder 


itself were there any runzs welded to the hatch coaming 
rather than to side ra‘ls of the ladder? 

Yes, there were. 

Just one more question, Captain. 

Can you load containers onto any portion of the 
deck where there is a stiffener? You can't load containers 
so the container impinges on top of the -- or any other carz 


so it impinges on the stiffener, can you? 


COURT: All right. 
MR. KAIN: No further questions. 


RECROSS EXAMINATION 


s PIC, 

j 6 r) ¢ 
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BY MR. LEONARD: 
Q Can you tell us what was the distance on July 


12, 1971, between the forward outboard container and the 


after outboard container, as indicated on the board by br. 
Friedman? 
I can't say exactly because the distance between 


each other was different. But something like a foot and a 


half. 
Q In between number five and number three there 
a foot and a half distance? 
A Oh, yes, something like that. Enough to get 
the lashings down. 
Lashinzs down in between them? 
Yes, down between them. 
Q Between the after most citboard container and 
the after most inboard container, what was the distarce? 
Nothing. 
They were close up against each other? 
Sgueezveda tozether. 
Q By the way, was the distance between the upper 


after containers the same as the distance between the lower 


after containers? 
A I would say so, yes. | 

Was tne distance between the outboard upper container: 
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the same as the distance between the outboard lower con- 
tainers? 
They were rested on the others underneath. 
four corners sat on the four corners? 
So they were in same position. 
Is a log entry made on a Norwegian ship, made 
happen, rignt away, or is it delayed? 
It is made at the moment -- as soon as you can 
do it. And it has to be done within twelve hours. 

G So that the entries that you made on that day 
were made simultaneous with the events, as best you could, 
that you were recordinz? 

A As quick as possible. 

LEONARD: No further questions. 
THE COURT: You may step down. 
MR. FRIEDMAN: With the Court's permission I 
have some questions. 


THE COURT: Mr. Kain. you have your next witness 


KAIN: Yes. 
COURT: We have to wind this up, Mr. Friedman. 
RECROSS EXAMINATION 
BY MR. FRIEDMAN: 
Q I would like you to show me on the log book just 
6V% 
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where this entry is located. 
Kizht here (indicating). 


MR. FRIEDMAN: Does the witness still have the 


document marked for identification? 
In the first place doesn't the log book indicate 
tnat entry was signed the day after the event? voesn't 
the los book indicate tnat the entry we have been discussing 
was sizned the day after the event? 
A This is a scratch log and it hasn't been sizgnea 
by anybody. 


What you call the smooth log, which 


thing written down more neatly, was sizned the day after 


wr 


the event? 

The routine is that when the day is over you 
write this into a smooth loz at nizshttime sometime and the 
next morning you show it to the captain for signing. 

THE COURT: T think this could have been zone 
into a lonz time ago but apparently we didn't. Now, the 
entry that yu were reading from, is that an extract or a 
translation of the rough log or the smooth log? 

THE WITNESS: From the rough log. 

MR. FRIEDMAN: He is reading not from a translation 
but the Norwegian itself. 


THE COURT: The translation -- none of us read 


rye 
ta 
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Norwegian so we apparently had a translation 


May I know where it is from? 


MR. 


log is ccpied 


THE COURT: Please, what you produced and marked 


Vangsnes-Recross 


yesterday. 


KAIN: It is my understanding the smooth 


from the rough log. 


translation | 


into evidence was a translation. That was 2 
of what? : 
MR. KAIN: Translation of the rough loz. ) 
THE COURT: The book you have before you, which 
is exhibit what? 
MR. FRIEDMAN: L, your Honor. ‘ 
THE COURT: Is that the smooth log or rough 1cg? 
THE WITNESS: Kough log. 
THE COURT: You told me the translation is from | 
| 
the rouzsh 103? | 
MR« KAIN: Yes, your Honor. 
THE COURT: That  . what you were dealing with . 


about and which Mr. 


you about, 
into the rough 


THE 


about the accident, 


* WITNESS: Yes. 


COURT: When the entry that we are talkinz | 


Friedman asked you about, Mr. Kain asked 


I take it you wrote that 


log; right? 


WITNESS: That's 


~ ny ° 


Os 4& 
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VHE 
THE 


THE 


THE 
time of day? 

THs 
the accident. 

THE 


time that was o 


THE 


MR. 


Honor. 


THE 
that before or 


report which is 


WITNE 


Vangsnes -kecross 
COURT <: (‘That ls: in: your writing? 
WITNESS: Yes. 


COURT: And. tt ts) im Norwegian; right? 


TH" WITNESS: Yes. 


COURT: When did you do that writing, what 


-i AS soon ae possible I could after 


L 


33 
in 
tn 


COURT: Can you remember approximately what 


r don't you remember? 


THE WITNESS: 1 don't remember. 


COURT: Do you remember what day it was? 


THE WITNESS: Yes. It says here July 25th. 


HELLER: TT) can't) hear’ the ‘witness, your 


COURTS) duly 12th? 


THE WITNESS: Yes. 


COURT: You wrote it in on the leth? 


| THE WITNESS: Yes. 


COURT: You don't remember when it was? 


; WETNESS: | NO. 


COURT: Do you remember whether you wrote 
after you had received the McGrath accident 


Exhibit 9? 


~ 
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THE WITNESS: No. 


THE COURT: All right. 


C Do you remember telling tne investizator you 
mentioned before that the longshoremen had told you that 
the accident had occurred just is it is described in the 
McGrath accident report? 

A I didn't wemember talking to that c ctain man at 


al. 


THE COURT: That has nothing to do with the 
redirect and recross. I will permit you to zo into the 
time of the log entry because that was raised for the first 
time by Mr. Leonard. You didn't raise 4G. Bnd that is all. 


The time of the log entry and that is it. Anything more on 


that subject? 
@ Before the time of making the loz entry did you 
ask Mr. Olay Hendrickson anythinig about the happening of 


this accident? 


THE COURT: This is beyond the scope of the redirect 


and recross. I will not permit it. we have to finish this 
witness. 
Q May I inquire whether you had by that time that 


you made the loz entry, made inquiries to any of the crew 


members as to their knowledge of the happening of the accident 
GIG 
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A fes, I did. 

THE COURT: Apparently you don't worry about 
what I ruled. I told you you can ask about subjects raised 
on the redirect of Captain Vangsnes by bir. Kain and the 
recross by Mr. Leonard. Otherwise you cannot simply start 
in a new cross examination. The only subject, and I have 
them listed and there are very few of them. 

Q What happened between the time the accident 
o7*curred and the log entry was made would be an appropriate 
item of inquiry. 

THE COURT: Bearing on the time? He said he 
doesn't remember. 

MR. FRIEDMAN: Whether he remembers whether it 

was 3:30 or 3:15, I don't care about that. What I do care 
about is whatever time he made the log entry did he do A, B 
or C between the time of the event and the time he made the 
bz. 


THE COURT: VYou are not concerned with the time 


ME. FRIEDMAN: I am concerned but I don't have 


to know exactly the time when he made the entry. What I 


have to be concerned about is what did he do and how he 


used that time per‘od. 
THE COURT: You went through that on cross. You 
a: 
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could have gone through it up and down. 

Let's have the next witness. Get the next 
witness, Mr. Kain. 

You are excused, Captain Vangsnes. 

(Witness excused) 

KR. FRIEDMAN: May I ask that the witness not 
leave the courthouse since at the recess there is sometning 
I would like to take up? 


All right. 


Bas 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


rébr l Wheeler-direct 

¥IELIEASM WH EELE R, called as a witness on 
behalf of the defendant, after being first duly 
sworn, testified as follows: 

DIRECT EXAMINATION 

BY MR. KAIN: 


QO Captain Wheeler, what is your present occupa- 


A Presently self-employed as a marine surveyor and 
a marine consultant here in the Port of New York. 

Q Would you, Captain, give his Honor and the 
ladies and gentlemen of the jury a 12sume of your educa- 
tion, experience and other qualifications for the work 
that you are now engaged in? 


A Graduated high school in 1935. I went to sea 


as an ordinary seaman for about a year and a half. 


At the end of that time I was enrolled in the Maritime 
Commission's Cadet Training Program, which is now known as 
the United States Merchant Marine Academy. I was 
graduated from that course of training in 1942 with a 
third officer's license. I said as a third officer, 


second officer, chief officer and in 1945 Iqualified and 


passed the examination for master, any ocasion, any tonnage. | 


I sailed as master from 1945 until 1948. 
In 1948 I reverted back to chief mate. In 1950 I was 
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called to active duty with the U.S. Navy during Korea. 


I served until the end of '5l. 


I came back to merchant shipping as a chief 


officer aboard passenger ships. At the end of '52 I came 
ashore and I worked as a stevedoring superintendent here in 
New York. 

At the end of '55 I went back to sea as master 
of an American flag merchant vessel, a freight ship. At 


the end of that period, that voyage, a period of about six 


months, I came back ashore again and I worked as a marine 
sueveyor, just as I am doing at the present time. 

Q And the period in which you worked as a super- 
it-endent for John W. McGrath, have you had any other 
expeience either in connection with your work or in your 
previous occupations with container facilities? 

A Yes; sir: 

In 1964 I was sent to Honolulu to suevey and 
make a report, a study of an -- operational study on the 


Matson Lines Container Terminals in Honolulu. 


Later in 1967 I made a similar extended Operattiens) 


study of the container terminal at Stapleton, Staten 
Island. It was known formerly as Pier 13, Staten Island. 


In my work as surveyor I was accredited by 


the U.S. Coast Guard, United States Department of Labor, 
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to certify,to actually prove test and certify, issue a 
certificate on the cargo handling gear, including container 
cranes and container lifting apparatus. 
Q Now, Captain, did you at my request prepare two 
drawings? 
A Yes, I did. 
MR. KAIN: May I mark these for identification, 
if your Honor please? 
THE COURT: Certainly. 
(Defendant's Exhibits P and were marked 
for identification.) 
Q Now, Captain Wheeler, willyou look at this 


drawing which you have prepared and which is marked 


Defendant's Exhibit Q for identification. 


A Yes, sir. 

Q And will you tell me, Captain, what that 
drawing is? 

A This drawing is aplan view, might call it 
a bird's eye view, as if you were above the are looking down 
on the area. 

THE COURT: Just identify it. Let us not show 

it to the jury yet. 

A It is a plan view looking down on the No. 5 


hatch area on the Concordia Viking. 
cy 
Us 
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Q Is it the Concordia Viking as alongside some 
particular pier? 

A Yes, alongside Pier B, Hoboken, New Jersey. 

Q And does that plan view, Captain -- is any 
portionor was any portion of this done to scale? 

A Yes, the structural detail aboard the vessel, 
the string piece or the apron of the pier, it says of the 
containers portrayed here and the approximate size of the 
masthouse was laid off here on a scale. 

Q Captain, be sure to keep that around so 


the jury can't see it. 


A This drawing was done on a scale, approximate 


scale of 0.2 inches to 1 foot. From 2/10 of an inch 
this paper is equivalent to one foot ona ship. 

MR. KAIN: I would like to offer it in 
evidence. 

THE COURT: Any objection? 

MR. FRIEDMAN: There is an objection and 
there certainly has been no foundation laid at this point. 
And I have never seen it. 

THE COURT: I will overrule the objection. 

MR.FRIEDMAN : What? 

I apologize, your Honor. 

THE COURT: Do you have any voir dire? 

9 $08 
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I believe there is a sufficient foundation from his testi- 
mony. 

MR. FRIEDMAN: A lot of objections, including that 
we have never been shown this, notwithstanding the extensive 
pretrial discovery that your Honor has ordered in this case. 
And I don't know what's involved. Mr. Kain has even shown 
it tome at this point in the trial. 


MR. KAIN: I haven't had an opportunity to show i 


THE COURT: Take a look and see if you have any 
objections. Then you can ask questions about it on voir 
dire. 

MR. FRIEDMAN : What I was going to suggest, 


your Honor, since it is a few minutes to the hour, not to 


waste tiie time, but if other things can be consumed in the 


next seven or eight minutes I am willing to stay here at 
the luncheon recess, we can go over this together and 
possibly have an explanation of it. Just to look down 
at it and go forward is not the appropriate procedure. 

I am not trying to raise formalistic objections. 


MR. KAIN: I have another one. May I continue 


with this. 
THE COURT: Get him to identify it on the 
drawing. 
a6 
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Q Captain, will you look at this drawing which 
is marked as Defendant's Exhibit P for identification and 
will you tell me, first of all, Captain, when did you make 


these drawings? 


A I believe it was last Saturday afternoon and Sunday 


morning. 


9) Could you tell me, Captain -- 


A I am sorry, Monday. It was Sunday afternoon 
and Monday morning. 

Q Could you tell me, Captain, what is depicted, and 
don't show it to the jury -- 


MR. FRIEDMAN: I can save time. 


When I look at it I will see what is depicted 


and I will agree if I can. We don't need Mr. Wheeler's 
testimony os Wie what's depicted. I am trying to save 
time. 

THE COURT: We are not saving time. We badly 


needed some pictures all through the time. I am going to 


let pictures in unless they areso inaccurate that they will 
confuse the jury. 
If you have some voir dire, go ahead and ask 


it. Otherwise I will admit these exhibits and procedure. 


MR. FRIEDMAN: If I could get shown them I could 
speed the trial along to stipulate. 
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THE COURT: Pas it down and show it to 
Mr. Friedman. 

MR. KAIN: At some point, if your Honor please, 
may I ask the captain what is depicted in the drawing he 
made? 

THE COURT: Ask him right now. 

THE WITNESS: It is an elevation view, as if one | 


was standing on the stern of the Concordia Viking looking 


forward towards No. 5 hatch. It shows the booms, the gear, | 


the deck house, the hatch coaming and the containers on the 
Pier B starboard sides. 

Q Does it show a housefall rig? 

A It does show a housefall arranged for the 
purpose of discharging the containers. 

Q Vai te contain the plane of the fall? 

A It does contain the plane of the falls. 

Q And will you tell me, Captain, what, if 
any, portion of Defendant's Exhibit P for identification, 
which is the second diagram which you were shown, what, if 
any, portion of that is drawn to scale? 

A Again, the structural details of the vessel. 
Everything, every bit of information I had available to 
me was placed on that plan to scale, to the scale as the 
previous drawing, point 2/10 of an inch to l foot. 


Dalle Seah 
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Q Have you looked at the general arrangement plan of 

the Corcordia Viking? | 
A Yes. 


Q Have you determined what the scale is on that? 


A Yes. 


Q What is it? 

A The scale on this plan, the general arrange- 
ment plan showing both a ee elevation view of the vessel 
as well as some plan views of the various levels down 
through the ship, the scale of this plan is 200 to l. 

It makes no difference whether you use inches, meters, 
feet, miles. One unit on this plan is 200 units in 
reality aboard the ship. 


THE COURT: What next, Mr. Kain? 


MR. KAIN: I had intended to proceed with these 


drawings. 

MR. FRIEDMAN: Your Honor will have to hear 
argument on it. 

THE CCURT: We will adjourn for lunch. 
The jury can go out. 

(Jury leaves.) 

THE COURT: Yes. 

MR. FRIEDMAN: Your Honor, it is not enough, in 
dealing with these kinds of exhibits, Q and P, to be 


6co 
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content that they are A, pretty, and 8, do shed light on 


| 
| 
| 
| 
| 


the general condition and structure and shape of the ship. 


What is most important is to ivcus, as the trial does at this 
point certainly, on the sort of critical and sometimes what 
would otherwise | jarded as trivial details but on which 
a case can hing an which indeed we have been focusing on 
quite appropriately. 

I say to the Court, and I don't propose to 
be a master in stevedoring, that when the Court will see, 
and maybe if I can stand over there and project my voice 
so I can be heard and the Court can also see the documents, 
I will come to the first one, Q. 


Now, in Q, your Honor, and I know your Honor 


has some experience in this field, and as indeed is also 


shown from P, the other view, we have the boom and then 
what is called the spotting of the boom, which is the 
plumb line drawn frem the top of the boom down right 

over whatwe have been calling the No. 3, which he has 
decided to call the No. 4 or 2 box on the drawing, which is 
to say the outboard one. It is, of course, the inboard 
one. He has called No. 1, 3, what we have calledon the 


blackboard as No. 4, that was listed at the time of the 


happening of this accident. There is no evidence to 


any other effect. 
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The inboard was lifted, the outboard was the one 
on which he was scanding and from which he fell. 

So they have, and I at least heard ne testimony 
otherwise, thet this boom was spotted over the outboard 
container. I had heard the testimony to the effect that 
it was spotted over the inboard container. 

Now, you have a whole i.ine. Indeed when you 
look at P you can see where this is going, from the point of 
view of the critical issue, the detailed issues in this 
case. A line, that if it was spotted over the outboard 
container and they lifted off the inboard container, 
that this swing, and I am not sure where that is going 
to lead them in terms of liability, but I amrmot going to 
be advocate to lay a mousetrap, but if it is not correct 
and in, seceeieaus with the evidence then it shouldn't go in. 

One might think that they hve almost described 
why it got bumped but maybe they have reasons for their ow- 
for proceeding in that direction. But the point is 
it is not in accordance with the testimony on a very 
specific point of the case. 

Another aspect, a detail but a critical hinge 


of the case. Your Horor will notice, if you look hard 


at P, the way to a visual image to see a tipping outboard 


of the four containers, every one of them is tipped ee 
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on this drawing. What evidence supports a single 
diagram going to the jury that says that all of these were 


tipped outboard? 


Your Honor has heard a multitude of 


testimony that there was dunnage and put in a position 
by which they were left. 


THE COURT: 


I haven't heard a multitude 


of testimony to that effect. I have heard testimony that 
there was a camber on the vessel and I think I have heard 

the testimony of this chief officer that normally in his 
experience — dunnage is put underneath not to do anything 


about the camber but simply to do other things, whatever 


it is. 


And he testified that that might produce some 


gap in the upper level of the eoneaanees which they would 
take care on ty further dunnage. 

Now, there may be testimeny from Captain Ash, and 
Z think beous was, that normdly one would compensate for 
the camber. But that's your witness and he is, after all, 


an expert and he was never, to my knowledge, on this ship. 


So we do have enough evidence on that point to 
at least permit the defendant's expert to come in 


with this drawing, as far as that feature. 


Now, I am puzzled, Mr. Kain, about the boom. 


MR. FRIEOMAN: I would like to be heard on the 
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camber. I accept everything your Honor has said, that there 
is a division of testimony and the defendant isn't, of 
course, bound by what we say. But accepting that there 
is some evidence or at least there is no proof on their 
part, acceptance on their part that they did offset the 
camber, what they have done here is, A, not offset the cam- 
ber; B, driven in dunnage as a wedge to further accentuate 
the outboard angle of the container. In other words, they 
haven't accepted the idea, at least they say they offset 
that by saying we put some dui rage. They have turned it 


around. They have driven dunnage over here to accentuate 


the outboard role. I am just saying that the picture has 


a dramatic impoact on the issues of this case. 

THE COURT: (i don't ‘tiink 2¢) 36 alldramatic. 
I could not oe any valid objection to the depiction here 
of those four containers. It is possible that the 


pencil representation of some dunnage at the top should be 


removed. I don't recall any actual testimony, and I don't 
think that is a big problem. I am concerned about the 
boom. 

MR. KAIN: Ali I am trying to point out to 
your Honor is what I did this for. 

Item 1, I could send Captain Wheeler to the 
blackboard and I could do as Mr. Friedman did. 
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But in order to make this with some degree of accuracy 
with as much detail as possible, he did it at home. 

It is not being offered for the idea of showing this to 
the jury and saying, look, here is just the way it hap- 


pened. I intend to put Captain Wheeler on the stand. 


I intend to ask him his opinion about how dunnage is put 
on, based on what the captain said, and dunnage in between 
and based on what the captain said, 10-ton booms, 2-ton 


containers and I specifically recall and I made a specific 


point in spite of your Honor's recollection and asked Captai 


Vangnses, if he put anything or did anything about this and 
he said aft we put the cross containers on we throw in 
a piece of dunnage —- we tighten down on it. 

I submit, your Honor, in the context of what 
Iam using — with Captain Wheeler, I am entitled tc 


ask Captain Wheeler in his opinion how would you compen- 


sate, if necessary, for the space between these two, if Captain 
Wheeler says in my opinion you should use a piece of dun- 
nage, I can do this by having Captain Wheeler certainly 
stand at the board and sketch it. I have done it ahead of 


time for the purpose of asking Captain Wheeler various 


questions based on my defense so he can illustrate what he i 


talking about. 


‘HE COURT: I don't really have a lot of 
PAS 
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problems. What are you goinmjto illustrate with the 
position of the 10-foot boom as it is in these drawings? 

MR. KAIN: The 10-ton boom, it illustrates, 
at least I hope it does, the position here -- in other 
words, you see where it is here -- 

MR. LEONARD: Let him see both of them at the 
same time. 

MR. KAIN: This ss the position of a boom. 
In this case the only boom actually in use, the port boom 
at No. 5 hatch. I am er.titled to ask Cuptain Wheeler, 
and I don't recall precisely what the plaintiff -- as a 
matter of fact I think I qont something very vague from the 
plaintiff and his fact witness and Mr. Langan said it shovld 
spotted directly over this. I certainly am entitled to 
ask Captain Wheeler, in your opinion where should it be 
spotted? If Captain Wheeler says in my opinion it should 
be spotted in the middle of this container in this position, 


I certainly vould be entitled to illustrate it on the black-| 


board. Then I am eutitled to ask him in your opinion, 


Captain, why so id it be spotted as depicted in this 
diagram immediately over this container? That's what I am 
going to anticipate. And would you say that in your 


opinion is «syhere it should be spotted? 
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MR. KAIN: That is the reason. 
MR. LEONARD: In the event that the 
positioning of the head of the boom in eitner of these dia- 
| grams is, one, not in accordance with the testtimony. 
| Certainly the plaintiff ms an opportunity to cros- examir= 


the witness on that basis. 


these documents, then, again, the plaintiff can cross 
examine the captain on that. But if it is immaterial 

and the captain so testifies, as to whether the position of 
| the head of the boom “s here or here or here, various 
portions, then I submit this is very illustrative for the 

! jury's understanding. 
THE COURT: I think your memory of the testciow 
accords with mine, about the position of the boom. 

| I really couldn't put all those incidences together, but to 


the extent there is testimony I get the impression this 


was over the center. 
There is no testimony i.n the record, and 
I think you realize that, Mr. Kain, that the boom was in 


|| the position shown on this drawing. 


| MR. KAIN: That is my recollection there is no 


testimony as to specifically where it was. 
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| THE COURT: I think you have clarified the | 
3 | purpose for which this is being offered and I don't see | 
4 | any valid objection to that, again as long as the jury is 
5 made to know exactly what it representes and what it deine | 
6 represent. That's where we stand. | 
7 | I think that I will admit it with instructions 
8 | to the jury, which I hope I can remember our conversation 
9 now, t 2 give them some guidance, and the testimony of 
10 | Captain Wheeler will make clear as we go along what it is and 
11 what it isn't. I don't see any problem. 
12 | MR. KAIN: I don't see how it differs in 
13 any way from what Mr. Friedman has done here with the black- 
4 || bosrd. 

I'y 15 THE COURT: I will admit the exhibit for the 
| purpose nab ie is to be used in testimony, in connection 


with the testimony. 


MR. KAIN: If your Honor recalls, and I think your 


19 Honor called attention that some of this stuff goes over 


the jury's head. You can't put a container in this way by 


the cargo doors. 


THE COURT: I don't blame Mr. Friedman in 


worrying about this when it was just presented to him. 


The witness testified this was a scale drawing of certain 


facts. 


So we were all sitting here and didn't understand 
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Lt. I think withthe understanding we have now we will 
proceed. 

MR. FRIEDMAN: Your Honor is going to instruct 
the jury when they come back at 2:15? 

THE COURT: Yes. If you want to add anything 
you can just call me. 

MR. KAIN: When we come back we will mark it 
in evidence. 

THE COURT: We will take care of that. 
I cut you off on Vangsnes. 

I tell you our time problem is very severe. 
I think we are all in a bind if this trial goes over until 


Monday. It just can't be done. 


MR. FRIEDMAN: We have information, as your 


Honor recalls, you directed the information to turn over 
their investigators' reports. From the reports we learned, 
that is to say their investigative reports, that there was 
questioning aboard the ship at a later date by the 
investigators and they learned that there were four men 
with knowledge as to the happening of the accident, two of 
which who actually saw the man in flight, as well as others 
who saw him leaving the boat and hitting the water. 

My line of questioning was to the effect whether 
the chief officer questioned those particular men before 
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he made the final log entry and during that time period. 

THE COURT: I don't want to get technical and 
I wouldn't normally be at all technical about the scope 
of cross or recross, Mr. Friedman, but I think the case 
has dragged considerably for a lot of reasons and we have 
reached the point where I really felt that I had to insist 
that we not open up your examination into what you should 
have covered on cross. 

Now, that whole body of material which was very, 
very interesting, I must say, about comparing the log with th 


accident report, but I haveno idea. Maybe there was a 


lot more to it. 
MR. FRIEDMAN: My application is withdrawn 


record and any objection that I made I hereby withdraw. 


THE COURT: All right. 


(Luncheon recess.) 
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(In open court; jury present.) 
Winb FAM WHEELER, resumed. 

THE COURT: Now, we had a discussion after 
we recessed about these two drawings, and I think we 
understand a little better about them. 

As I understand it, and you correct me if 
I am wrong, Mr. Kain, but you have had Captain Wheeler make 
these drawings to illustrate to some extent-- for instance, 
I gather, about the structure of the ship, deckhouse 
and where hatches are and bulwarks are. That is to scale, 
Captain, from ship plans; right? 

THE WITNESS: Right. 


THE COURT: Now, there are other features of 


these drawings. For instance, in both of them you will 


see, ladies and gentlemen, the boom at ‘’>. 5 hatch is ina 
particular position. There is a picture of 4 containers 
sitting on the deck and they are in a particular position. 
This is done to illustrate, and so it will be 
abundantly clear, some points which Captain Wheeler will 
testify about. It may not be related to any evidence 


in this case as to what actually happened. He may 
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testify as to what or could have happened under different 


circumstances. So I think the jury should be careful, 


and the lawyers have no other intention but to-use these 


drawings in a way that will be clear. 


To some extent they represent actual features, 
to some extent they illustrate maybe hypothetical points, 
just the way the diagram was used on the blackboard. So 
you just listen to the testimony and I don't think there 


will be any confusion about it. 


Proceed. 
MR. KAIN: If your Honor please, because of the 
way of the blackboard, I would normally try to suspend this, 


May I ineffect rig something for that purpose? 


THE COURT: Yes. Exhibits P and Q are received 


under the circumstances I have just described. 
(Defendant's Exhibits P and Q were received 


in evidence.) 


THE COURT: Are you going to have the exhibits 
facing the jury there? 


KAIN: Yes. 


COURT: Iwill come down so I can see. 


KAIN: There are a few matter I would like 
to cover, your Honor, before I get to that. 


THE COURT: All right. 
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DIRECT EXAMINATION (Continued) 
BY MR. KAIN: 

Q Now, Captain, based on your experience, both 
as a ship's officer and as a stevedore superintendent, 
is a list ever purposely put on a ship in order to 


facilitate either loading or discharging? 


A Not in my experience have we ever purposely 
listed a ship. I believe it would hinder the normal 
routine stevedoring operation. 

THE COURT: Are you going to put up the 
drawing now? 

MR. KAIN: Yes, I am, Uudge. 

May I, if your Honor please, so I can see it 


from a distance, go outside the rail? 


THE COURT: Yes, anything you want to do. 


Q Now, Captain, before I mention anything about 


the particular drawing, have you actually worked at Pier B, 


Hoboken? 

A Yes, sir, <= have. 

Q And for what period of time and under what 
circumstances? 

A From 1950 to 1955 the American Export 


Lines Steamship Company operated Piers A, B and C 


of a terminal operation. For those rive years my firm, 
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and at that time I was in partners with another man, an 


| 
| 


engineer, our firm name being Burn, Wheeler & Company, we were 
retained to assist the American Export Lines with the oper- 
ation of that terminal for thatperiod, 1950 to 1955. 

In '55 the stevedore contract was turned over 


to a stevedoring terminal opertaor. 


Q Now, Captain, just one item on there. 
Are you famil.ar with the width of the cargo doors in the 


pier shed of Pier B? 


A Yes, 18 feet high and about 18 feet wide. 

Q And woulée “ou tell his Honor and the ladies 
and gentlemen of the jury what is meant by targo door? 

A A cargo coor is the large oveihead roliing-type 
door that is opened up for large packaces of cargo to 
pass into the shed on the pier froin the string piece, 
after having been taken off the ship. And the reverse for 
loading. 

Q Now, Captain, looking at your diagram, and 
I direct your attention between the pier itself and the 
starboard side of the ship as depicted in that diagram, 
do you see something in therebetween the ship and the 
pier? 


Yes, sir. 


And what do you call that? 
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This I have labelled for clarity a fender 

float. It is like a woodenraft that fioats on the water. 
It is attached by lines to the pier and it sort of rests 
the ship off the pier, keeps tne ship from going right 
alongside the pier so you can have sufficient space between 
the shed of the pier and the side of the ship. This is 
called a camel. 

Q Now, Captain, again directing your attention 
to the diagram, which is Defendant's Exhibit P in evidence, | 
would you point out, referring to the diagram, where the 
guys are rigged for the port boom? 

A The guy is rigged from the head of the port 
boon -- this is the pert Side becom, 10-ton boom, and it is 


rigged down to the t-p of the port side boom and it is 


tensioned by rope tackles, block and tackle. 


The wire of the guy is adjusted so that the lateral strain 
that is going to be pulling this boom inshore as you 
transfer a container from here to the dock, the lateral 
strain is going to be resisted by the guy. 

Q Are those depicted on that diagram? 

A Yes. I have drawn it in very lightly. 
This is a line drawing. It is sort of a schematic drawing, 
just lines of the line of the guy, the plane of the guy 


would be as this light pencil line comes down here and 
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I have it labeled guy and preventer. 

Q Again, referring to your diagram, and I direct 
your attenticn to the container stowage depicted on the 
port side, have you made any, can I call it, exaggeration 
in that depiction to allow for showing on there the insertion 
of dunnage? 

A Yes. tt is a line vig bitt it is sort of based 
out. You can actually see air spaces in here between them 
where the dunnage would be applied in the horizontal plane 
and there would be dunnage under the containers and dunnage 
for Sivekiac or chocking in between, if needed, when 
they are placed. There is chocking between the rail 


and the container and the hatch coaming and the container. 


And the chocking is nailed to the dcunnage that is under- 


neath the container that is being held in place by the very 


weight of the container. You can't nail this chocking 
to the steel deck. You have to have something to nail it to, 
which is dunnage underneath. 

Q Is the camber of the deck depicted in that 
diagram, Captain? 

A Yes, sir, there is. 

Q Would you point out on the diagram how you have 
Gepicted the camber of the deck? 


A The camber is a gentle arc going across. 
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The deck is laid in an arc, a shallow.are. If that deck, 
as I have drawn it here on the diagram, was exactly level 
when the ship was on an even keel, the deck would pass 
through this line. So the distance from this line up 
to the actual deck is describedas the camber of the 
deck. 
On a ship of this type it is around 16 inches. 

The deck at the center line is 16 inches higher than the 
deck at the keel when the ship is on even keel. 

Q Did you at any request compute 16 inches of 
camber from the general arrangement plan of the ship? 

A Yes, I did. It is shown on the side elevation 


of the general arrangement plan. 


Q Is that 16 inches, that is from the center 


line of the ship to either the port or the starboard side? 

A That is correct. 

Q Now, does your drawing, as you have it there, 
show or depict any leveling of these containers by use 
of dunnage to allow for camber? 

A No, it doesn't. We have simply put one 
wooden plank of dunnage. It is one inch plank, 8 inches 
wide, 12 to 14 feet long. We have simply put the dunnage 
on the deck, put the empty container on the dunnage in 


such a manner that the corner castings bear on the dunnage. 
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THE COURT: Dunnage is one inch thick? 

THE WITNESS: Approximately one inch sia ea 
8 inches wide for this purpose and about 12 to 14-foot long. 
You have a photograph here showing some of the dunnage. 

THE COURT: What did you say about the dunnage 
in relation to the camber? 

Did you ask him about that? 

MR. KAIN: I asked him if his drawing depicted 
the use of dunnage to level or to level the containers. 

THE COURT: What was your answer? 

THE WITNESS: My kecune was no dunnage was used 

on this plane to build up the outboard side of the container 
so that it would be level, so that it would compensate 
for the cambered deck. You want to retain the camber 
so that water, rain drains off the top of the container. 
It is preferable to maintain the camber of the deck 
for drainage purposes. 
Q Let me ask you, Captain, have you made any, 
shall I call it, Seeeel dal distortion in that diagram 
to depict or to bring into focus the effect of stowing 
these containers in this fashion insofar as a possible 
space ~2tween? 
A Yes,I have made such an exaggeration. I left 

a Space at the bottom and I heve left an increased space 
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at the top of the bottom container. If you notice, 

the bottom of the top container comes together again because 
there is dunnage inserted there and the top containers are 
resting in such a manner that the bottom is to the other, 
with a piece of wood in between, and the top is further 
apart to accommodate the camber of the deck. 

Q Now, Captain, again referring to your diagram -- 
before I do that, let me ask you, what is your definition, 
Captain, of hardwood as used in the stevedoring trade? 

A Hardwood in the shipping business and in the 
lumber business also is a hard wooded wood that comes from 
a non carniverous tree. If we don't want odors of pine 
contaminating any general cargo that we used to cargo on 
ships, deodoratnt of pine. 

The odor of pine could contaminate tea or 
coffee. So we use hard dunnage, such as oak, ash, ood 
of that nature. 

Q You never use soft wood? 

A Never. That comes from a species of pine. 


You don't use that. 


Q Captain, again referring to vour diagram, first 


of all will you tell me what you mean by the plane of the 
falis? Before you do that, Captain, I will ask Mr. Fleming 


to hold the other one up. 
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is established by three points that are not in the same 


straight line. So we have a point at the span block on the 


| 
1 
A On Exhibit P, the one posted up here, any plane | 


house fall, we have a point at the engine block on the boon, 


and we have a point at the junction of the falls, wherever 


that fall draft may be at that time. So that is the plane af 


thefalls. It extends vertically thorugh *he head of the 


two booms. 


The third point will be anywhere within or 
along that plane because of gravity pulling it down and 


depending on the manipulation of the winch. when it is 


picked it is over here. When this one is transferred to this 
point, the third point is here. When this container is 
transferred to that position the third point is here. 
When it is Lpacial on the dock the third point is 
here (indicating) . 

Q Is the plane of the falls depicted in 


Defendant's Exhibit Q? 


A Yes, sir. It is labelled here, this red 
line that I have running from the same point on the 
span bleck on the pier, to the head of the boom, and the 


third point is always somewhere along this line down -Lelow. 


This is a plan view. 


Q Now, incidentally, Captain, while I have 
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Mr. Fleming holding Defendant's Exhibit Q, that boom is, 
as shown there, spotted to Plumb the upboard container? 
A The plumb is the geometric center of the out! are 
| 


after container. | 
(@) On De.iendant's Fxhibit P, the other Plan view, 
is it also drawn to show the port boom plumbing the upboard 


after container, in other words, the same position? 


A Yes. The head of the boom is over the geometric 


center of this container labelled on this diaar an. 


Captain, will you tell me what is mean by balf o- 
as compared to the plane of the falls? 


xX The plane of the falls, the third poiri. as 


I showed, was the junction of the falls. That is 


from which the container is suspende The cc.ucainer 


} 
| 
} 
| 
| 
Q Now, again referring to your diacram | 
i 
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is suspended Irom a single point accommodated by the 
legs of the bridle. Hooked into t. > .our corners but 
Suspended from a single point. 


On the other sketch, this would be the plane 


of the falls as I have drawn it here. When you hook into | 


this container, the first one to go ashore from this 


container is 20 feet long. The path of the draft would be 


| 
Side, you would hook into the four corners. This | 


a 20-foot wide path going over the top. Or if the container 
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was picked here and then swung around, the container Path, 
the path of the draft then would be an 8-foot draft. 

Q Now, Captain, with respect to the diagram 
you are looking at, Defendant's Exhibit P in evidence, 
you have, if I read it accurately from this distance, you 
have drawn certain angles at various points across the ship 
which I take it indicate the junction of the falls; 
is that correct? 

A That is right. 

Q Would you indicate to his Honor and the ladies 


and gentlemen of the jury where you would put those? 


A These little dotted lines on each position; this 


is 1-A. That same container passes through these 
positions, 1-A, 1-B, 1-C. Wher it is at position 1-A, 
the falls that are supporting it, this one runs up to the 
head of this boom, this one up to the head of the span 
block on the pier. When it is in this position this 
arrow points to the head of this boom. I didit draw 
these lines in because it would be confusing. So you will 
just have to imagine the line of force between the head 
of the boom, the junction of the falls, the span block. 
These are represented by these small arrows on each of these 
positions. 

Q Captain, the internal runner angles as indicated 
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there, did you compute those internal runner angles 

using the port boom in the fixed position as shown there? | 
A As shown here, yes. | 
Q And with respect to the draft how did you compute 


A I drew the draft in a position that when it was 


| 
| 
lifted from its place of rest here initially on top of | 
No. 3 container, it was picked up and it would be moved | 
laterally by manipulation of the winch operator who stands | 
right here behind this position of the container up on top | 
of the deck house and he can manipulate or slack off on the 


one from the boom and heave ahead on the one from the 


pier and he can transport this container right over to the 


dock, passing through these positions. At the moment 


want to raise it any nigher. The internal runner angle 

here would be 107. That's a tolerable amount of angle. 
At the time he went through this position it 

would be 99. Down here 71. When he picked it up it would 


be 85. 


| 
! 
| 
| 
it passed through this position, at that level you wouldn't | 
| 
| 


Q Captain, if I can use the expression, when 
you computed those internal runner angles as shown on your 
plan, at what level did you have the draft passing across 


the deck? 
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the deck? 

A Slightly over 8 feet above the deck. above the 
main deck. At the same relative position at which it was 
towed. Maybe two inches higher. You don't even have 
to pick it up. Set tight mthis fall, heave ahead on this 
fall. This fall then moves in an arc. As you heave 
on this fall, this fall would move at an arc,up and away 


from the stowage. 


Q Now, Captain, will you envisage, using that 
diagram, if you can, to explain it, will you assume that 
the head of the boom, instead of being spotted as depicted 
there, is spotted so that it plumbs the inshore rather than | 
the offshore, which I think you have labelled No. 1 
container -- 

A That's right. 

Q -- if it plumbs that, using this gear at this 


hatch -~ incidentaly, what does the plan show are the 


boom capacities at No. 5 hatch? 


A Capacity of the boom, I lifted it off the plan, 
this is a 10-ton boom. 

Q And what are the winch capacities? 

A The winch capacities, off the plan again, is 


5 ton in double gear and 3 ton in Single gear. 


Q And what id meant by double gear, Captain? 


ae 4 if 
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A Single gear you can pick a lighter draft, 


| 
I 
| 
| 
| 
| 


3-ton draft, at a faster speed. In double gear you can pick} 
a heavier draft at a slower speed. You sacrifice speed | 
for weight. 

Q Will you assume, Captain, that the boom, 
instead of depicted there as now Plumbing No. container -- 

A The head of this boom would be 8 feet, 8 feet in, 

Q Will you aiso assume that the No. 1 container | 
has been lifted -- first of all, can it be lifted if the boom 
is plumbing the No. 1 container with this gear, these 
winch and boom capacities, can you lift a 2-ton container 
directly? 

A Yes, sir. You could lift the container 
right up to the head of the boom or the junction of the 
sling, this ieee here on the sling, could be lifted 
right up. 

Q Will you assume, Captain, that Plumbing 
on one container, the No. 1 container has been raised to 
a position 8 feet higher than it is depicted on your plan, 
would it be possible. without taking the path of the draft --+ 
in other words, moving it directly across as you depict it 
there 8 feet high -- would it be possible to move that 
container, Burton it across the ship and put it on the 
pier? 

“At 
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A Not with a 3-ton winch. You would have to 
have a stronger winch,and it would create excessive 
strains, in the guy and preventer. As we lifted this 
container up 8 feet, the bottom of the container would be 
up where the top of the container. This angle would 
necessarily be up the same distance and you weld have 
a flatter angle going across the deck. It take~ more 
horsepower to transfer that container across the deck at 
a flat angle. If it is a real flat angle, up around 170 
degrees, it takes 11 times the weight of the container in 
order to transport it across the deck. It takes a winch 


with 11 times -- with power 11 times the weight of the 


container to do it. It would be impossible, in other words 


to do it. 

Q Would it be impossible to do it if the winch 
was in a double gear? 

A With a 5-ton winch you could go higher without 
being limiteec by the power of the winch int the strengtn 
of the guy and preventer is constant. You wouldn't want 


to do it. It would be a dangerous operation. 


Q You have depicted on that plan, the last 


position of the container you have over the pier; is that 
right? 
A Yes, position 1-C. 


ror 
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Q Why do you show position 1-C differently than 
you have shown the other positions? 

A Because the container has to be brought 
into the shed of the pier, to be stowed away, taken out of 
the way. You could bring it along in the direction of 
the string piece but then you would interfere with the 
other three gangs working on that main string piece. 
You would have a traffic jam. Swing the container around 
and you bring it za through the 18-foot wide door in its 
long dimension and stow it away. 

Q That is the customary or was thecustomary 
procedure at Pier B when you worked there? 


A Yes, with.containers. 


Q Captain, again referring to that diagram, 


again on the pier side, does that diagram show what type 


of a structure or view depicted in any way what type of 


structure block for che house fall? 

A Yes, the span block or the house fall block 
is depicted up here. I have it labeled "block". 
That means a pulley shaped object. The structure of the 
pier is like a schematic diagram here. Pier B is a double 
level pier. This is the deck of the pier on which the 
work goes on. This is the deck of the second level, the seca 


story. It isadout 20 feet high between the second story and 


eae 
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the ground level. The upper level is about 20 feet high 
too. This is from my recollection of thearea. 

This is a steel structure, row of heavy steel girders that 
go up and extend beyond the roof line and they are 
buttressed or supported by heavy steel beams to resist 


a lateral force being exerted on them in the osshore di- 


rection. 

Q Could you tell me, based on your experience at 
Pier B, the approximate amount of time it takes a longshore 
gang to rig tc ouse fall, when the block and house 


fall is in that position? There may be different features 


with different booms but is there an approximation you can 


give us? 


MR. FRIEDMAN. —~ object on the grounds it is 


irrelevant. What relevance does it have? 
MR. KAIN: There has been a lot of talk, 


your Honor, and I believe the plaintiff and his fact 


witnesses said they started to work about five after eight. 
There is a time sequence which Mr. Langan- referred to 


and I am trying to get approximate times for the various 


procedures. 
MR. FRIEDMAN: I put in evidence a daily 
activity sheet and a log book that shows just what the 


hours and times are. It is all in as to what was going 


we - 
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on, just what hatches were being worked on 


8:50 a.m. 


MR. KAl... If there was an activity sheet that 
says how long it took to rig, I would be happy to accept it. | 
MR. LEONARD: We have it in evidence. 

THE COURT: Needless to say I can't waste time. 


MR. KAIN: I will withdraw the question, your 


Q Now, Captain, for the moment, I don't think 
I have any more questions referring to this plan. Are you 
through with both plans for the moment? 
MR. KAIN: Yes. 
Q Now, captain, you have been in the courtroom 
and sat through most of this trial, have you not? 


A Yes, sir, I have. 


Q Will you assume with me that the containers 
we are talking about here were loaded in Damman, 
Saudi Arabia on the 29th of May, 1971 and that the loading 


was completed some time approximately 2 o'clock in the 


morning. The ship thereafter sailed some time sada areadisiaas | 


4 a.m. in the morning and that the crew -- there has been | 


testimony that the crew did some sec:uring of these con- | 


tainers while the containers were still being loaded and there- 


after they worked until approx; *tely 5 p.m. securing these 


wa Bp 
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containers that were carried as deck cargo, these 76 con- 
tainers. 

Now, tell me, Captain, based on your experience 
both as a ship's officer and a superintendent of stevedoring, 
do the, in thiscase, wire lashings, turnbuckles and 
chocking, as depicted on your diagram, play any part in he 
loading operation? 

A In the loading operation? 

Q Yes. 

A No, they don't play any part in the loading 
of the containers or any other cargo. 

Q And do they play any part, do they have any 
function with csi ts the discharging operation at 
Pier B in Hoboken? 

A — whatsoever. 

Q And what is the purpose of these lashings? 

A The lashings are functional when the ship goes 
out to sea and c2ts out onto the ocean wherethe waves, 
wind and the ship is working, even though it weighs 
13,000 tons, *1@ energy in the ocean causes the ship to 
roll, that is wnen the lashings of any cargo becomes 


functional. 


Q Is the same thing true, Captain, of the 


chocking as depicted in your diagram that we have referred 
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to? 

A Yes... That is why this chocking has to be 
nailed down. If we ship sea over the wall, it would sweep 
it away. You can't nail it to the steel deck. 

THE COURT: I was interrupted. I have to 
have the last couple of questions and answers read. 
(Record read.) 

Q Captain, referring to the deck cargo, ..e 
ship's cargo in general and more specifically to 20 by 8 by 
containers carried as deck cargo, is there more than one 
acceptable way to secure such containers? 

A Oh, yes. Several ways to secure containers. 


0, Assuming, Captain, that the Concordia 


Viking had been fitted with deck fittings and carried stack- 


ing pilates and carried pre-measured lashings, Peck & Hale 
gear or the brands, would that have been an acceptable 
method to transport these containers? 

A Yes, that could be used. 

Q And in your opinion ig the method described to 
you and which is depicted in the stowage of containers in 
tre diagrams which vou have made, is that, in your opinion, 
a good and proper and seaman like way to transport these 
containers? 

A Yes, Sir, it is. 

aaa 
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Q Now, Captain, assuming dunnage between a 
double stow of containers as depicted in your diagram and 
also assuming, Captain, dunnage, a single piece of 
dunnage to have been laid underneath the corner castings on 
the bottom containers, what is the purpose, if any, in 
inserting this dunnage in this type of stowage? 

A To insure -- primary purpose, to increase the 
co-efficient of friction between the container and the 
steel deck. Steel on steel has a lower coefficient of 
friction, slides more readily. Wood on steel or a piece 
of wood sandwiched between two steel surfaces will increase 
that co-efficient of friction and make it harder to slide, 
more difficult. It would require greater force for it to 


slide. 


Q Now, Captain,assuming, again the type of 


stowage you have heard described here, that is, the 
dunnage underneath the lower containers and inserted between 
the upper and lower containers, lashing wires going through 
the corner castings and secured to padeyes or staples on 
deck by means of 1 by 18 turning buckles, can you tell me 
approximately how much force one man could exert by 
tightening one of these turnbuckles, let us say, with a 
3-foot bar or a long Marlon Spike, something of that 
sort? 

ee: 
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A Yes. Such a turnbuckle is a double screwed 
device. That is 8 threads to the inch on that turn- 
buckle. It is possible for one man to generate a force, 
a pulling together force of up to 12 ton, depending on 


how much bodily dfort he exerts through the lever, through 


the 2-1/2, 3-foot lever. 

b | 
Q And would you expect this considerable force which 

you have described, Captain, to have any effect on the 


tonnage inserted in the stowage depicted on your diagrams? 


A Yes, it would. The bottom or the resting 


points -- remember, the entire weight of the container 


is resting on the 4 corner castings, about 6 inches by 6 


inches, so you have concentrated weight already just by the 


weight of the container, concentrated over these four 


6-inch squares. When you pass the lashings and pull them 
down, clamp them down you generate an additional 8 ton, 
let's say, because of the angle of the lashing. That 
would give you a resultant force of 10 tons on each 
container clamping it down. 

The imprint of the bottom of the container, 
the corner post of the top one and the bottom one, 
the corner castings would be embedded in the one inch board 
up to about between 3/16 and a quarter inch. 


Q That would depend on the particular type of 
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wood, I assume, that the dunnage was composed of? 

A Yes. That is right, dryness of the wood, 
moisture content, whatever. 

Q Now, Captain, assuming that a 20 by 8 by 8 
container such as we have been talking about, can you give 
me a range of weight, assuming the empty container two 
tons, can you give me a range of weight that you would expect 
a fully laden 20 by 8 by 8, usual type of 20-foot container, 
has a-maximum load, the gross weight being 22 ton? Sa. 2€ 
can carry about 20tons of cargo. The net weight would be 
20 tons. The tare weight would be twotnons. The gross 
weight is 22 ton. 

Q Does ndscvess Slightly depending on the 


type of containers, in other words, as to whether it is ply-| 


wood, fiberglass, steel, aluminum? | 
| 


A rt daveuie on the manner that the bottom of 
the conteiner, the truss work, the bearing, the weight-bearing 
structure of the container is designed. It is designed to be 
in the range to support 18 to 20 tons. The wper part of thel 


container is merely a weather proofing, to keep water off, 


keep the container dry. Men can walk on top of it but 


you can't put any weight on top of it. You can't pass 
lashings and squeeze it down because the lashings would 
cut through the top of a container, just like the top of a 


rar 
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truck or the top of an automobile. 

Q Captain, would you expect that the weight or the 
approximate weight of a fully laden container, if I may use 
the weight capacity, it would vary slightly, as I have just 
asked you, for the various types of containers? 


A Yes, it would. 


Q And if I understood what else you said there, 


you would expect that the bottom of the container would be much 
| 


more sturdily built or constructed than the top of the 
container? 

A That's right. 

Q Now,using the ship's cargo gear as shown on 
the ship's plan at 46, 5 hatch of the Concordia Viking, 
would it be possible to handle the load or discharge, 
using only ies ship's gear, a fully laden container? 

A No, sir. It is impossible. You don't have the | 
power to lift 20 tons. 


Q Would it be possible to lift the container de- 


picted on the board there as No. 7, which I think the captai 
testified, according to his cargo stowage plan, weighed 5 
tons? 

A Yes, sir, it would be possible. You do have the 
power to lift a 5-ton load. 

Q Now, Captain, assuming the type of hooks, this 
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4-legged bridle, and you heard a description of this, 
did you? 

A Yes, sir. 

Q Now, assuming a 4-legged bridle, would a rig 
such as this be used to lift a container that was fully 
laden? 

A No, sir. 

THE COURT: Mr. Kain, I don't understand what 
we are doing with asking questions about 20-ton fully 
loaded containers. I really have to save time here. 

Q Captain, you talk about a 2-ton container, 
the type you referred to, did you make some wooden blocks? 

A Yés, sir; I did. 

MR. KAIN: I want to illustrate a principle, 
your Honor. May I mark them? 


MR.FRIEDMAN: Does this have to do with the 


condition of the bottom containers and how they were chocked?, 


MR. KAIN: No. 
Is there an objection to it? I am only using 
them to illustrate what I am talking about. 
MR. FRIEDMAN: No. 
THE COURT: Go right ahead. 
(9) Using what you have here can you simulate 


a 4-legged bridle with a cargo fall? 
= te 
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A Yes. I have used some stiff wire to represent 
the flexible wire that is used in a 4-legged wyre and I have 
put some holes in a block of wood to represent where its 
contact connected to the container and a container suspended 
on a 4-legged bridle would be nearly as you see this block 
of wood suspended. These vertical lines on the cor:er 
of the container represent the 4-corner posts of the 
container. 

0 |: And assuming, Captain, that the head of the 
boom is where your right hand is -- 

MR.FRIEDMAN: Is that what the captain 


testifies would be the fair representation for the 


circumstances of this case? Because he can move his 


thumb pretty easily. Why can't we get a holding that is 
fair btetind in Mr. Wheeler's opinion. 

Is that a fair representation? 

THE WITNESS: If I can hold my thumb steady it 
would be a fair representation. : 

Q Assuming this thumb is the head of the boom, 
if you will, assume it is plumb directly over this con- 
tainer, assume the container is empty. As it is suspended 
in that fashion from the head of the boom, on how many 
points does that container pivot? 

A The container pivots on one point, the single 
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point of suspens:.«; *t the function of the four legs and 
the suspending full. It pivots this way (indicating). 
Q And assuming a 2-ton container -- 

THE COURT: Can I interrupt you? 

The record is not going to show when you 
“say "This way" and I don't understand it. Go over the 
pivoting again. 

THE WITNESS: It is suspended from four points. 
The four legs bridle converged those four points into 
a Single point of suspension around which the container 
can revolve or spin in a horizontal plane. 

MR. FRIEDMAN: May I, your Hone ave a 
marking, by the paren a knot, so we hold that distance? 


THE @MURT: Yes. 


MR. FRIEDMAN: I will try not to mark your thumb 


but mark the cord. It is just below where your thumbnail 
ae 

Thank you very much. 

Q Captain, will you move your thumb down, shorten 

the length of the fall? 

(Witness complies.) 

Can you shorten it up more than that? 

I will break it up two blocks. 

Don" t bring Lt up te two blocks. Is it stzll 

G24 


SOUTHERN Oi3sIRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLE. SQUARE. NEW YORK. N.Y. — 791-1929 


rdbr 47 Wheeler-direct 
pivoting on the same point? 

A Yes. 

Q Assuming an empty container suspended from a 
single point, is it possible for a single longshoreman 
or a group of longshoremen to turn one of these containers 
and cause it to revolve? 

A Yes, one man exerting some manual force and one 
end of the container canpush it around. For all intents 
and purposes it is weightless. The power of the winch -- 


THE COURT: I think that's obvious. A man could 


Proceed. — 
Q Now, going back, if I may, Captain, and 
I don't want you to come down but I just want to show you 
these two diagrams. First Defendant's Exhibit P as shown 
here, assuming proper operation of the winch with the boom 
rigged and it is shown here, is it possible to move 


this container which is depicted here as No. l, in other 


words, to pivot frou its place as depicted in the stow 


without in any manner touching or disturbing container 
No. 2 as depicted in that plan? 
A Yes, sir,it is possible. It is doneevery 


day of the week. 
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Q And would you tell me how it can be done, 
Captain? 

A The wire coming down, wire rope coming down from | 
the head of the boom depicted on the drawing by a dotted 
red line, the winch operator merely sets his 3-ton winch 
or 5-ton winch, sets it tight, takes the weight of it, makes 
it taut. Then he stops that winch, and in this case 
that winch would be his right hand. Then when everything 
is clear he centers the weight on the four legs of the 
bridle, then he goes ahead on the Burton fall, which is 
the one leading across to the pier. He doesn't touch the 
up and down fall. The motion now that is created is 
limited to the radius that is generated by the length of 


the up and down wire. He merely pulls it up and away, 


clear of ever;thing. 


Q take it back, Captain. 

I think perhaps it would be clearer if his Honor} 

will permit you to come down and demonstrate to the jury wha? 
you are doing. 

A When the winch operator -- he controls the 


length of this wire and the length of this wire by manipu- 


lation of the controls of the winch. He stands right 
up here between these two winch controls and he can see 


what he is doing. So he sets tights on the wire, this 
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wire, he sets that up tight so the strain on that wire 
exerts an equal strain on all four legs of the bridle. 
He can see and just keeps pulling it slightly until 
it is taut. 

Now, he stops that winch and he sets tight on it 
on the other winch that runs up to the house span, to the 


house fall bloc!: and over to the junction of the falls. 


Then all he has to do is make two motions, one with his rigiit| 


hand and one with his left. He goes ahead with his left hand | 
which is controlling the ouse fall. He holds this one, 
his right hand still, he holds this wire in a taut position. 
When he does that, when he leaves on this Burton fall, now 
this point merely moves up in the are that is governed by the 
length of this wire and he moves up and away by working 
one winch. is soon as it is clear then he starts to 
Slack off on this winch. 

So it is two motions: Heave on the Burton fall, 
Slack on the up and down. 


Q When he moved up and away and the container 


is clear, what does he do then? 
A He comm neces to slack off on the up and 7own 
fall and then he controls the path of the container 


across the deck, position 1-A, 1-B, and then he lowers it 


down clear of the rail to position 1-C where the men 


mor 
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get ahold of it on the pier,turn it around and put 


it in the door. 


a) Assuming, Captain, with me that Captain Ash, who| 


wt 


| 


testified, gave as his opinion that in lifting this container 
| 


which is shown here, and I am talking about the top of 
these containers, 

A That is container 1 over container No. 3. 

Q Is container No. 1 there also? 

A Yes, sir. 

Q In lifting it in his opinion the head of the 
boom should directly plumb the No. 1 container in the same | 
fashion asyou have depicted it here, and on that diagram 
directly plumbing the No. 2 container. Will you assume 
that is what Captain ASh has testified to? 

A Right. 

Q Assuming the same house fall with the head of 
the boom plumbing the No. 1 container, would the same 


procedure be possible that you have just described, would 


it work in the same way? 


A It would work in a very similar manner, but now yov 


| 


} 


| 
would set tight in this line of force directly over that con- 
tainer and then you would have to lift up an inch or 
tw on the up and down fall just to clear the bottom one, 


then you talke it across. But that would involve three 


ene 


laws 


SOUTHERN D.::TRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK NY, = 791-1929 


rdbr 51 Wheeler-direct 
motions of the winch operator. Lift, then heave on this 
one and have to slack on this one. 
THE COURT: I don't understand the difference. 
THE WITNESS: Lift the container on the one fall) 
first. When the container is lifted on the one fall it lifts 
Straight up. As soon as it 1.ses its points of bearing 
it would have to go straight up. Then it couldn't go 
across the path until he has lifted. When it is done 
with the house fall over here, because of the angle here, 
she already got it sitting tight. Then he sets this fall 
up and he doesn't touch this one until the container 
is made clear by heaving on the Burton fall. 
THE COURT: In other words, he can free it 
if you have the head of the boom plumb over container No. 2, | 
he can free the container No. 1 by simply taking on that 
long, whatever you call it? 
THE WITNESS: Burton fali. 
THE COURT: Whereas here if the boom is 
plumbed over No. 1 he would have to take it up with the 
line from No. 1? 


THE WITNESS: That‘s right. 


COURT: And then he would have to move it away 


with the No. 2: 
THE WITNESS: That's right. 
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THE COURT: All right. 
Q Now, Captain, as bo tcean the two procedures. 


that are depicted here, the ...m spotted in Defendant's 


P and Q, and the one I referred to referring to 


Captain Ash's testimony as having the boom spotted directly 
or plumbing container No. 1, is one of these metnods, 
in your opinion, more efficient than the other? 


A Yes, sir. 


Q And would you tell me which is the more efficient, 


in your opinion, and why, in your opinion, is it more 
efficient? 

A This method displayed here better and involves 
the least isc cgi, It is easier. You spot your boom 
over the draft you are eventually going to pick. You are 
going to eventually have to take this one off. Lf you 
spot your boom here then you have all the manual work 
in lowering the boom, swinging it further off and respotting 
over No. 2. Then after you get done here you have to go 
back - Then you have to spot your 
boom at least four times to handle these 8 containers. 

Then you have to spot them over here. So you have continual 
respotting of the boom. 

Q Now, Captain, I don't know whether you heard 


| 
it or not, but will you assume with me that Mr. Langan, the 


edo, 52. Wheeler-direct 
hatch boss at No. 4 hatch on the Concordia Viking on July 


12, 1971, testified that in his opinion the head of the 


boom should be spotted right where this X is, in other words | 
at juncture of these four containers. In your opinion, | 
is that aproper position for spotting a boom? 

A No, that is improper because you are not plumbing 
any of the four top containers. You have to plumb or nearly | 
plumb the load that you are going to pick. 

In this diagram, you can compensate for that 
off plumb besause of the direction of the house fall. You can 
actually utilize the house fall to lift away and up. | 


One fall does both, lifts away and up. Over here you are 


depending on one fall to lift up. 


Q And if you attempted to pick these top eG 


with your boom spotted as shown where that X is, the head of 
your boom, what would result? 

A The tops of all the bottom containers would be 
damaged, dented, punctured or whatever. 

Q Would that be because it would result 
in a dragging of each one? 

A Yes, you would necessarily create a drag. 
You would be dragging a 2-ton container over the fragile 
top of the bottom. : 


Q Would a dragging result from any of the 
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l, 2, 3 or 4 containers that is depicted there on the board, | 
if you had the boom spotted in that fashion? 

A As you pick every one of them because you are 
picking on a single point of suspension. 

Q Now, Captain, assuming any other positioning 
of the head of this boom, this port boom, other than 
spotting the boom as eveteatiee in this diagram by you 
plumbing container No. 2 and plumbing container No. 1 as 
depicted by Captain Ash. Now, I am referring to the 
affluent. Just consider these actual containers 1, 2, 3 
and 4: Orher than plumbing No. 2 as depicted here and 
plumbing No. 1 as testified to by Captain Ash, is there 
in your opinion any ew proper method of spotting that 


boom? 


A No other proper method as far as I can see. 


Q And assume for the moment, Captain, that instead} 
of being the 4 after containers as depicted here, we are 
talking, let us say, the 4 fourward containers, the ones 
stowed forward ae these as depicted here, would you spot 
the boom in the same fashion, to pick the forward ones? 

A Relatively, yes. I ‘vould spot the boom 
over the inboard container in the forward row and then I 
pick . up — container in that row without respotting 


the boom. 
Lapin 2 a8 
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Q And with respect to the positioning, how far 
up board the head of the boom is positioned or spotted, is 
there a regulation or does good practice dictate any rule 
with respect to how far outboard, or in this case offshore, 


you could pot the head of your boom? 


| 
| 
| 
{ 
| 
i 


A Yes, there is. As a custom and there is also a 
regulation -- 

THE COURT: Is this necessary? I certainly 
get the mpoint of most of it, Mr. Kain. 

MR. KAIN: One further question, your 
Honor. 

THE WITNESS: The head of the boom should be 
spotted no further eutpaadd than is necessary to control the 
load that you are going to pick This is the load you are 
going to ite 

MR. KAIN: I am through with the diagram now, 
your Honor. 

Q Captain, will you look at these two diagrams, 
which are Defendant's Exhibits M in evidence, a capacity 
plan, and Defendant's Exhibit C in evidence, a general 
arrangements plan, and will you assume with me, Captain, 
that the arrival draft of the Concordia Viking, which 
arrived alongside Pier B, Hoboken, was 21 feet 8 inches 
forward and 23 feet 2 inches aft. Could you tell me, 
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Captain, what would be the mean draft of the ship? 

A The average draft or the mean draft would be 
22 feet 5 inches. That means the depth of water that the 
ship is drawing at mid length, mid point. 

Cc Referring to Defendant's Exhibit M in 


evidence, the capacity plan, and more specifically to the 


' 
| 
deadweight scale on that plan, can you give me the displace- 

| 
{ 


ment draft of Concordia Viking at that time? 

A Yes. The total displacement is 12,800 tons, 
very close to 13,000 tons. 

Q And the displacement draft is the weight of 
the water displaced by the ship, is that correct? 

A Yes, ren the actual weight of all the material, 
the ship itself, the cargo, fuel, water, people, stores, 
everything. An object displaces its own weight in water. 

Q Now, Captain, bearing in mind the mass of the 


ship, if I can use that word, in your opinion what effect, 


if any, would the tides at Pier B, Hobken at any time of the 


year have upon the movement of this vessel, assuming she is 
lying with her engines not operating, at least her propulsive 
engines not operating, alongisde the pier? 

A The rising of the tide the ship would come up 
in te tahing to the pier. The mean range of tide at 


Hoboken is 5 feet, meaning there is 5 feet at -- at 
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low water the water is 5 feet lower than it is at high 
water. 

Q What effect, if any, would the passing of a tug- 
boat in the vicinity have? 

A On a mass of 12,800 tons, immeasurable, you 
coudlin't measure it. Imperceptible. 

Q Such motion as existed -- the ship does have 
some motion at all times, doesn't it? 

A Rising with the incoming tide and its falling 
with the outgoing tide. If the wind is blowing from the 
offshore side it would .old the ship against the pier. 

If the wind shifts, the ship moves off the pier. But the 
rate of motion is imperceptible. 


THE COURT: What? 


THE WITNESS: The rate of motion is impercept~ 


Q By that you mean it wouldn't suddenly move 
out against the mooring lines or anything of that sort? 

A No, it would not. 

Q And would that also be true, Captain, assuming 
a passenger lineer or cargo ship moving up or down river? 

A Again, the rate of motion to be imperceptible. 
But the force of the motion, if it came up against the 
mooring lines, it would simply pop the mooring lines, 
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break the lines, because you have 13,000 tons moving at a 
‘given velocity. You can figure the impact. The energy 
equals the mass times the velocity square. 

Q Now, Captain, assuming the stowage as depicted 
in your diagrams and as you have already testified to, that 
is, with containers, dunnage on the lower deck underneath 


the chocking and dunnage between the upper and lower containe 
| 


in your opinion, based on your experience would an empty 


container weighing 2,000 pounds pivoting on a single point 
in the -- let me rephrase the question. 

Assuming the stowage dunnage underneath and 
between as you have heard it described, what would be 


the effect, in your opinion, based on your experience as 


a ship's officer and stevedore superintendent, of an empty 


container weighing 2,000 pounds pivoting on this single 


point or cargo hook, swinging against an empty container 
also weighing 2,000 pounds but stowed with the dunnage and 
in the manner oe described to you, that is with the 
dunnage between? 

A The container that was swinging or revolving 
around its point of suspension would merely bounce off 
the loaded container. If it was spinning around it 
would bounce off the loading container and this end would 


hit and this end would hit and then it would bounce until 
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it came to rest. 

Q And would you anticipate, assuming again an 
empty container, that noise might result from such a 
striking? 

A Yes. er containers are like a very large 
drum when they are empty. You can slap one with your open 
hand and it can make a loud drum-like noise. 

Q Could youtell me, Captain, basedm your 
experience, specifically on thetypes of ships you have been 
on board for survey purposes? 

THE COURT: I couldn't hear the question. 
Q Tell me, Captain, based on your experience, 


specifically with reference to the types of ships you have 


been on board, worked on board as a stevedore or perhaps a 


ship's officer, on a container ship, assuming a cellurized 
containership -- do you know what that is? 

A Yes. 

Q What is that? 

A Cellular-type container ship is one that is 
constructed so when the hatch is opened we have cells 
created by steel structure and the container is like the 
elevator out here, the container is lowered into the top 
of the cell and lowered on each corner. 4 steel corners 
which serve as guides and lowered down. 
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Q In such a stowage, a cellularized container 
ships, are stacking plates normally employed between 
containers? 

A Below decks no stacking plates are used. The 
cells itself takes care of them. 

Q Stowed like that are these containers properly 
stowed, that is below decks? 

A Yes. 

Q Approximately how many years did you go to sea? 

A About 16, as I recall. 

Q ,And did you on occasions, Captain, carry large 


crates, machinery? 


A Ves, Sir, ft idid. 


2Q And is there any type of cargo that you carried 


or have carried on dry cargo ships that would approx- 


imate the size of one of these containers, that is a large 
case, 20 by 8 by 8, approximately that size, maybe a little 
longer, wider, maybe a little less? 

A Yes, many times, several types cf cargo that would 


approximate that. 


Q What types of cargo? 
A Boxed automobiles. Years ago we used to carry 
most automobiles encased in boxes so they could be stacked 


in holds or on deck. 
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Q And from a stevedoring point of view are the 
principles as to handling and securing and discharging 
different with respect to securing containers and —. 
as you have described? In other words, as a stevedore, 
a working stevedore, stevedore superintendent, would you 
consider and empty container in effect a big empty case or box 
A That's simply what it is, an empty box. 
Q And would you consider that the same principles 
apply in placing it on board and securing it for sea, 


transporting it, discharging it? 


A In principle it would be the same. But in 


detail it would vary slightly, because there is corner 


posts on a big wooden packing case. You put the sling right | 
under the case. When you lash it down you put planks 


across the top of the case, you reinforce the top of the case 


and you pass the lashing straight over it. in detail. it | 
varies slightly but in principle it is the same. 

Q But from the stevedores point of view, I am 
referring now to your experience when you were a stevedore 
superintendent, you considered it cecent dec cargo and you | 
applied the same general principles to securing it as you woul 
to an empty container or any other type of cargo, is that 
right? 


A That's rignt. 
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Q Captain, in the years yaiwere a stevedore super- 


intendent, how long was that? 


A L952 to 1955. 


Q And for what stevedore did you work? 

A I didn't hear you. 

Q What stevedore did you work for? 

A John W. McGrath Corporation. 

Q In the years that you worked for John W. 
McGrath Corporation, Captain, did you on any occasions, and 
I am referring now to you personally, working as a 
stecedore superintendent, did you on any occasion send 
a ‘india of lashers on+board to remove lashings? 

A No, sir, I never Reard of a gang of utilashers. 
Simply not used. 


Q Did you on any occasion send gangs ashore to 


put on the lashings? 
é 
A Yes, we have specialized men that are trained 
in securing the cargo, lashing the cargo down. But it 


doesn't take any specialized training to let it go. 


Longshoremen let ig go. 
Q And -ssuming the lashings are not removed by 
the ship's crew, who would let go of the lashings in 


the Port of New York? 


A The longshoremen that's going to work the hatch. | 
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They would let the lashings go and the stevedoring company 
would bill the ship for the time. 

Q Now, in your experience, Captain, both as a 
ship's officer and as a stevedore superintendent, what was 
the practice with respect to removing of lashings? Was it 
done, in your experience, simultaneously with the discharge, 
for example, of these containers? T don't know if vou 
hear Captain Ash's testimony. Assume there was testimony 
in this case that these containers carried on board the 
Concordia Viking were unlashed one at a time as they were 
going to be removed. 

A Yes. 

Q Is that the usual custom and practice that you 
have t followed and seen or experience not only in 
your stevedoring work but in your work as a ship's officer 
sailing in and out of the Port of New York? 


A No,sir, that does not conform to my experience. 


I have never seen it done. 

Q How has it been done in your experience, 
Captain, both as a stevedore and ship's officer? 

A If time permits the ship's crew will let go the 
lashings and put the gear away. If the time does not permit | 


the ship goes alongside, the stevedore gangs are ordered 


aboard. They take off the lashings, place them out of their 
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way on deck. Later on the ship's crew will gather them up and 
put them away. This is the way it is done. 

ee In your opinion is there anything wrong or 
anything improper about removing all of the lashings before 
the longshoremen come on board? 

A Nothing is wrong with it. In fact, it is prefer- 
able, because now when you have taken the lashings down | 
and extended in the waikway between the containers and hatch,| 
you have eliminated hundres of tripping hazards by taking 
those lashings down. 

Q Now, Captain, assuming a stowage of containers on 
No. 5 hatch on the port side as depicted in your drawing, | 
shown in this drawing, and assuming the dimentions as 
shown in the general arrangement plan and the installation 
of ree both on the hatch coaming and the ship's 
bulwarks as shown. Assuming also a stowage of 8 containers. | 
Now, is there any way that these corner castings can 

be reached by a ladder, in your opinion? I am referring 
now on the upper container and the lower container. 

A Normally, no, you couldn't reach that. A 
minimum of 8 feet from the perimeter of the stow. 


KAIN: I have no further questions at this time. 


THE COURT: Let's take a short recess. 


(Recess.) 
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Mr. Leonard, do you have any questions? 


MR. LEONARD: I do, your Honor. 

CROSS EXAMINATION 
LEONARD: 

Captain Wheeler, Mr. sain askea you a number of 
questicns about the method »eing used by the longshoremen 
to discharge the containers onto the deck. Let me see 
if I can shortcut this. Do you have any complaint to 
make about the method that was being used as described by 
the witnesses during the discharge of July le, 1971, of 
the containers fr 7 the Concordia Viking? 

I heard nothing that was not in accordance with 
a routine stevedoring proper operation. 

Q Now, Captain Wheeler, there was some discussion 
about camber, which you said was a slope in the deck so 
as to permit rainwater to run off; is that correct? 

That is a secondary effect for tne drainage, 
for the rainwater or sea water to drain off. The primary 
reason is to make it stronger. An are makes it stronger. 

Q I show you Defendant's Exhibit v in evidence, 
which is a photograph of the deck area in the vicinity of 
hatch number five on the port side. Now, if you compare the 
line formed by the top of that container and the line of the 


horizon as shown in that photograph, is there a difference 
~ eo 
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between, is there an angle formed by tnose two lines? 
A Ves=.. “There 19:4 == 


THE COURT: There is. We can all see it if 


f anything, do you attribute that line, 
that angle? 
That anzle is created by the camber of the deck. 


The container is resting on the deck which is cambered, 


Does that photograph, Defendant's Exhibit D, in 
any way bespeak of a list on the vessel? 

fh ‘co. By comparing the bulkhead, tne structure of 
the ship, the house on the afver end cf the ship, with the 
vertical shown on the hizh rise building in the backzround, 
they are both about the same. Eut the container is off the 
vertical. 

Q Captain Wheeler, last week we had some testimony 
by the plaintiff and by @ man cilied John Morich. You were 
here during that testimony, were you not? 

f Yes. 

a I want you to assume that the plaintiff and ‘2hn 
Morich testified while the plaintiff was atop the a.termost 


outboard ccntainer two high, that that container suddenly and 


violently moved some four to 3fx feet inboard so as to occupy | 
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the space which previously had been occupied by the container | 
which was lifted and taken away. Have you got those 


assumptions? 


A I understand that. 


Assuming that that testimony was given, do you 


nave an opinion as to the physical possibility of that 
event occurring as described? 
A t could.-= 


THE COURT: Let's’ cut out the word violently. 


I don't think anybody said violently. 
MR. LEONARD: I will eliminate that word. 

fh I can conceive of no force that could be 
anticipated to cause that container tc move inshore. 

e I want you to assume, Captain, that ‘there .is a 
container on the deck cf the Concordta Viking; that, on top 
of that container corner post to corner post is a second 
container; that between the corner psts of the two containers 
there is no stacking plate. 

A Right. 

C Put instead there are strips of dunnage. DO 
you have an opinion as to whether two containers thus 
placed would furnish a suitable and stable platform for 
the purpose of discharging the containers ont» the dock? 


A Yes, sir. 
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a What is that opinion? 

f That stack of containers would be stable to 
a safe degree. In my opinion you could list the ship 20 
degrees and they wouldn't move. 

a) What is furnishing the stability to the containers | 
thus stowed? 

A The fact that it is 20 foot lengthwise and the 
critical dimension is eight feet in a transverse plane, 
athwartship plane, and that the center of the gravity is 
its geometric center. It's not unevenly loaded, it's empty. 
The center of gravity is the geometric center of the 
rectangular object. 

© Now, Capta‘n, I want you tc assume 4 somewhat 
different set of testimony. Were you here when Mr. Langan 
testified? 

Ves; oSieri. L was: 

@ And I want you to assume that it was Mr. Langan's 
testimony that a container being lifted swung so as to strike 
the forward -- 

COURT: Did you hear Mr. Langan's testimony? 
WITNESS: Yes, I did. 
THE. COURT: all nave that in mind. 

© Swung so as to strike the forward end of the 

forward outboard container. I believe you told Mr. Kain 
- FAG 
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that would not produce any motion at all on the part of 
this outboard container; is that rizht? 


f Not at all. 


I want you to reject your testimony for just a 


minute. I want you to assume that Mr. Langan furtner 
testified that that container pivoted or swiveled. Tell me, 
if you will, the location, if any, of any pivot point on 
the outboard container? 

A On ary container in stow there is no pivot point. 
All the weight is concentrated on the four corner posts 
and there is actually space underneath the body of the 
container. So in order to pivot, for one end to go this 
way and the other end to react and go the other way, you 
have to have a pivot point underneath. Like the table, if 
you push on one end of the table, if it has four legs, if 
you push on one end, the other end goes in the direction, 
it merely turns in relation to the rizid structure of the 
table. 

In the. center of the container there is no con- 
tact, because if there was it would damaze the roof of the 
container below. ‘The roof is not strong enough to 
sustain the weight of the container above it. 

c Now, what was the area of each of the points of 


rest of the corner posts that you described? 


ror 
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A On this one it is about six by six, as you can 


8 Six inches by six? 
A Yes. On most containers it is six by six or 
eight by eight. 


Q Inches? 


So that on each one of those corner posts, if 
I understand you correctly, is exerted a force of approxi- 
mately a thousand pounds on a two ton container? 
A One quarter the weight of the container, theoretica 
Q I want you to assume trere was testimony that the 


top container of a two hizh outboard stow moved inward a 


distance of four to six feet so that the ends of that containg 


rested in the center of the top of the adjacent and inboard 
container. Wo you have that assumption? 
A I have it. 

What, if anything, would you expect would nappen 
to the inboard lower container hed such an event occurred? 
A The top of the container would be severely 

dented, if not punctured. 
C Are the tops of containers built to resist 
pressures of a thousand pounds in a six by six inch or six 


by eight inch concentration? 


" Lay ae 
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4 No, they are not. 
© I show you Defendant's Exhibit M upon which 


some markings were placed this morning by Mr. Friedman, 


{n concurrence with the mate of the ship, the chief officer. 


And Mr. Friedman asked the chief officer to make some measure + 


ments to a point located slightly forward of the midpoint 
of the number five hatch on the port side. 

I want you to assume. that Mr. Langan, the hatcn 
boss of number four hatch, was in the process of descending 
from the main deck to the 'tween deck area, had one foot 


over the coaming and on the top rung of a hatch leading 


down into the number four hatch; that the ladder that he 
was using was on the forward end of that hatch and was in 
the center of the hatch. 

I want you to also assume that on the port side 
of number five hatch there were seven containers, four 

' 

containers forward, three containers aft, one having been 
removed, just as you have heard the description in the 
testimony. 

bo you have an opinion 4s to the possibility of 
a six foot high man ‘” the position that I have described 
to you being able to see the entire body of a man standing 


approximately one foot -- we will assume one foot -~ from 


the edge of the outboard top after container? 
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A He could not see the entire body of a man 
position. 

Q Why is that? 

A His line of signt would be blocked by the sixteen 
foot heizht of the containers, the forward most four con- 
tainers at number five hatch. His line of sight would zo 


well above. 


Q Captain, I want you to assume that when Anton 
Picinich mounted the top of the containers at number five 
hatch, port side, that the lashing wires had been removed, 
not only slacked off but actually had been removed, except 
for one lashing wire which was dangling through the top 
corner post of the after outboard top container. Do you 
have an opinion as to whether or not there was any impropriety 
in the crew leaving that one wire present there? 

A I don't think -- in my opinion there was nothing 
unusual about encountering such a wire that had been left 
by the crew. It ig possible, ‘very possible it became jammed 
in place and they couldn't pull it down and they know that 


the stevedore has to clear 4t before he can attach the 


lifting gear. So they leave 4t for him to do. 
Q By the way, I note when Mr. Kain asked you there 
was a time when you worked for my client, John W. McGrath 


Corporation. 
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A Yes, sir, there was. 

g Since you have zone into the business of being 
a stevedore consultant you have appeared in court on 
other occasions, haven't you? 

fA Yes, sir, I have. 

Q Did you ever testify against John w. McGrath 
Corporation ina suit? 

A Yes, sir, I have. 

Q Have you ever testified, have you ever been 
retained by attorneys for plaintiffs in personal injury 
actions? 

A Yes, sir, I have. 

C You don't restrict your activities to testifying 
for stevedores -~- 

THE COURT: He has already said that. 
Anything else? 


Captain, what does the phrase "metacentric height" | 


Metacentric height is the point, imaginary point 
within the hull of a ship through which -- it is a locus 


of points through which the center of buoyancy passes as 


the ship rolls. And the distance from the metacentric height | 


to the center of gravity of the ship at any given load 


condition is called the metacentric height. It 1s a measure 
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of the entire ship's stability. 

Q And I think in answer to a general question, the 
higher the weizht stowed on a vessel the less stable it is 


and the lower the more stable? 


A, Not less stable. It still nas positive 
stability but it takes a lesser force to make it roll over. 
To make it list or roll. 

Q Captain, I want you to assume on the Concordia 
Viking that there were on deck some 76 containers, each 
weighing two tons. In my arithmetic that would be 152 
tons of top side weight, and that was all the cargo that 


was stowed on the deck. Uo you, in your opinion, or do 


you have an opinion as to whether the stability of the vessel | 


would be significantly affected by 186 tons of top side | 
weight, deck cargo that 4s, on a vessel carrying approximately 
6000 or more tons of cargo, stores and bunkers and water? 
A It would not nave any significant difference or 

create any significant problems. For instance during the 
war we had more than 300 tons of guns and ammunitions on 
the decks of these ships. 

MR. LEONARD: No further questions. 

THE COURT: Mr. Friedman. 

MR. FRIEDMAN: May the record show it is seven 
after four o'clocKe 
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THE COURT: We will go quite late tonight if we 


need to; to finish the evidence. 


CROSS EXAMINATION 
BY MR. FRIEDMAN: 

Q Is any part of your fee for your services in 
this case, including your court appearance, being paid 
by Mr. Leonard, his firm or the interests he represents 
in this case’? 

fh No, sir, not as far as I know. My bill goes 
Mr. Kain. 

Q You have made no or are not aware of any agree- 
ment or understanding -- 

THE COURT: All right, Mr. Friedman, we will go 
on to something else, please. 

© Is it your testimony that if the boom was 
spotted, and when I say in the location I naturally mean 
that the top of the boom was in the plumb line vertical 
above the center point between the four containers; that 
that was a perfectly proper stevedoring discharging procedure? 

4 My testimony was directly contrary to that. 

Q So that if what Mr. Langan described was the 
procedure followed for the location of the topping of the 
boom on the Concordia Viking on July le, 1971, was what 
occurred, then you are saying that an improper method of dis- 
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charging occurred in that regard? 

A Yes. He would have damazed eight containers, you 
would have a bill for eight containers, damaged. 

Q In any case if the boom was topped off itn that 
location that was an improper method? 

It would create -- it would be an improper 
method. It couldn't be done without damage, extensive 
damage. 

Q Mr. Wheeler, is it possible to get a straight 
yes or no answer? 

It certainly is. 

Let's try that next time, all rizht? 

How many times have you testified in court 
before? 

A Before? 
Q Yes. 

First time was in 1955, that is 20 years 
Then I would estimate fifteen times, on the average 
first it was very infrequent, lately more frequent. About 
ten to fifteen times a year. 

THE COURT: Keep your voice up, please. 

Q Now there have been a couple of hundred times. 
If you can answer directly with a yes or no, please do that. 


Now, when was the last time you were on the 
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Concordia Viking? 

I don't have any recollection or ever having been 
on the Concordia Viking but I have a recollection of being 
on Concordia Line ships, and they are di erent, one from 
the other. 

Is that what you would call an effort to give me 
a straight answer, Mr. Wheeler? 

A I'm trying to eliminate further questions. 

MR. KAIN: Your Honor, I object to this. 

MR. FRIEDMAN: I asked him to tell me the last 
time he had been on the Concordia Viking. He told me he 
had never and then added about fifteen unnecessary words at 
now ten after four. I think I have a rizht to object, your 
Honor. The witness has appeared 300 times in court. 

THE COURT: Do you have anything else to say, 
Friedman? 

MR. FRIEDMAN: That is ail on that subject. 

THE COURT: Let's go ahead with the questions. 

I am with you in requesting the witness to be 
brief but I think the last answer was a particularly 
natural one and didn't need to call for any comment. 

© You did tell us as part of that answer that 
each of the vessels was different from the other, did i 
not understand you to say that? 
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a 


It's my recollection there were some differences 
between the ships in the Concordia Line fleet. 

Q Now, @ man standing at the number four hatch, 
forward end, will you assume for me that he is something 
about, Just aninch or so, over six feet in height. I 
think that is what Mr. Langan told us. 

I am going to ask you to assume he has testified 
at least by that time his deck contaimrs, and by that T mean 
the ones at the number four hatch, had been discharged. 

I heard that. 

Q You remember that. Now, is it your testimony, 
without ever having been on the Concordia Viking, that a 
man standing at the forward end of the number four hatch, 
and do you Know how long the number four hatch 1s? 

It. ison. the plan. 

I know it i413 on the plan but you testified to 
something five minutes ago. I am going to ask you without 
looking at the plan, how long is the number four hatch? 

A I don't need that measurement to determine the 
measurement that you are after. 

Q It 1s the fact that the man we are talking about, 
Mr. Langan, was the distance of that number four hatch, the 
distance you haven't told me, plus some additional number of 


feet away from where Mr. Picinich was standing with his feet 


ated 


—<—- ’ 
(56 

SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. — 791-1020 


rd/1f /654 Wheeler-Cross 


six feet high; right? 

f That is rizht. 

Q And his head, since as I recall the testimony, 
and Mr. Picinich gives the appearance of being s1x feet 
high. So his head was 22 feet above the deck. Are you 
prepared to testify that a man six feet high himself 
standing at the forward end of the number four hatch with 
no deck containers along the number four hatch could not 
have seen any part of Mr. Picinich stancing at the forward 
part of what we are calling here the number three container 
along the number five hatch? 

A No, I didn't testify to that. 

Q Because you said, and the question was couched, 
whether you could see the entire man; right? 

That was the principle. 

That was the critical word, entire man. So ycu 
will agree now that we have looked at the whole question, 
he, Mr. Langan, did have a line of vision as to part ae 
Mr. Picinich? 

Ii they were both standing -- 

THE COURT: To avoid a lot of fireworks here, my 


memory, and I can look back in my notes, is that Mr. Langan 


testified that he could see Mr. Picinich's entire body. That 


was the testimony of yourwitness. 
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MR. FRIEDMAN: Did he testify he could see his 
feet, your Honor? I mean let's deal with reasonable physical 
possibilities. At any angle a man is standing taller than 
you, you immediately can't see his feet. If your Honor 
says Mr. Langan testified and swore he definitely saw Mr. 
Picinich's feet, then he so testified. But is that what 
your H nor feels he said in all fairness? 

(Pause ) 

MR. FRIEDMAN: I am willing to rely on the jury's 
recollection. 

THE COURT: We had a lot of problem about this 
question and in all fairness we should recall the reason 
for the question was Mr. Langan's own testimony that he saw 
Mr. Picinicn's entire body. Now whether he did -- 

MR. FRIEDMAN: At what point, when he saw the man 
in the air or while he was still perched on the container’ 

THE COURT: The question was not senseless. 

& You will agree, without any fireworks and I 
apologire for any, that there was a line of vision from 
where Mr. Langan says he was to at least part of Mr. 
Picinichts body as to where Mr. Picinich said he was? 


A If both m:n were standing erect. 


Q Now, let me ask you another question. Were you 


here in court when Mr. -- well, the prior witness and I hate 
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to mispronounce his name, Mr. Vangsnes testified? 

A Yes. 

Q He said he had been on a container ship for about 
a yeor in 1973 to '74, if I caught the dates properly, and 
he said, did he not, that when they put the containers in the 
cellular steel frames in the deck they do use the stacking 
devices. 

A He didn't say that. 

You didn't hear that testimony? 

I heard him speak about and you questioned him 
about cellular container ships. Then you asked him about 
using stacking plates on his ship and he says yes, we use 
them. But he didn't have a cellular type container ship. 

Q That's the way you understood his testimony? 

A That is the way it is. . 

C Let's go on anyway because that is not what we 
are dealing with here. We are dealing out on the deck, 
containers beinz used not in any steel framework but out 
in an open deck. 

A On what kind of ship? 

Q It is correct tha: you heard testimony that in 
those circumstances stacking devices are employed? 


A On container ships, yes. Container ships are 


limited to the carriage of full and empty containers. 
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Q Now, tne spotting of a boom, and Iwish to come 
back to that for a moment, is something that takes at 
least some period of time? 

A Of course. 

@ And once it is set you heave a set condition that 
exists for a certain period of time? 

A The boom is ina fixed position. That is what 
is meant by spotting a boom. 

Q That setting of the boom or what you call more 
technically the spotting of the boom, which is its location, 


is a condition which exists for a period of time as distinct 


from being something that just passes through that just 


exists for a moment? 
& Of course. 

Thank you. 

Now, this winch operation that you described 
in which the winch operator has two winches, two what you 
call them; drums, two drums that he is operating with 
his levers and if we go back to the old days -- I'm oid 
enough at least -- to remember driving a car using the 
clutch. So that you had to, in other words, use the clutch 
and use the right foot for one purpose and the left foot 
for another purpose. You had to coordinate those operations. 


A Not on a winch. 
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C Hold on, please. He is dealing with his left 
hand with one wire and the right hand with another wire; 
right? 

A Yes, two controls. 

Q But that is the point, he is coordinating the 
right and the left? 

A That's right. 

Q Now, by the way, in terms of the situation here, 
one of the variables involved is just what the tide 
was at the particular time? 

A The tide? 

The tide which would affect how high this ship 
was alongside the pier. 

A It would affect it, definitely. 

Q fnd you don't have and you haven't been given a 
particular number or fact as to that. That is just one of 
the variables that you haven't had specifically? 

A That is right. 

3 Do you have or from the testimony should be able 
to establish a particular specific height of the house fall, 
or have you just been assuming an area of height, the ranze 
of height that you believe is the proper one? 


A I have worked on piers -- 


Q No. My question is with respect to what was the 
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actual fact in effect on the pier 8B, Concordia Viking, 
morning of July 12, 1971; have you knowledze, from 
any record or document or from the specific testimony of 
any of the witnesses that were present, as to just what the 
height of the house fall was? 

f I'm depending on my own recollection of pier B. 

Q And I'm sorry for the rhetorical question, but, 
of course, you were not present at pier 2 on this day? 

A No, that's. right. 

Q Now, to come back to the boom for a moment. 
As to just what the location of the boom was, where it was 
spotted and what the angle of the wires that, therefore, 
came from it, there again you do not have the specific 
fact that was in effect on the morning of this occasion 
at the place in question? 

A That point was never exactly specified. 

Q You have had to make certain assumptions in that 
regard? 

A Of course. 

Q With respect to the dunnazge it is fairly standard 
for dunnage to be of one inch thickness; right? 

A Yes. 


Q But it also occurs, and it is not the rarest 


thing in the world, for more than one layer of dunnage to be 
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employed from time to time? 

A For a specific purpose. 

Q And here again as to the number of layers of 
dunnage that were employed with eeapent to the loading and 
the condition of these particular containers, you are again 
now, in this instance, you have been making certain * 
assumptions? 

A Consistent with good seamanship, good stowage, 
good stevedoring practice, yes. 


C But not, and I don't mean to misuse the term, but 


not consistent or specifically based, let me put it that 


way, not specifically based on facts in evidence as to just 
what was in effect in this case on the day in question? 

A That is right. I didn't hear those questions 
or that information. 


So you, therefore, made assumptions in that 


Again, consistent with reality. 
THE COURT: Please, go on. 
@ Whether the dunnage was nailed was not a matter 
that you heard testimony on in this case, was it? 
f You don't nail dunnage. 
Q Excuse me, did Irmt understand you to say that 


the dunnage was nailed -- that since dunnazge cannot be nailed 
(66 
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to the steel deck, it is nailed to the chocking? 
THE COURT: The chocking is nailed to the dunnage. 
I'm terribly sorry. I misspoke. Did you heer 


any testimony from any of the witnesses that in fact on this 


* 
occasion the chocking was nailed? 


A I didn't hear it, no- 

Q So azain ycu made an assumption in that regard? 

A Again consistent with reality, yes. 

Q You say consistent with reality. You 
consistent with what should have occurred? 

A That did occur; otherwise the chocking would be 
washed away the first sea that comes over. This is reality. 

Q What the nailing would have been, where it was 
nailed, how much it would be, you didn't get any information? | 

A I know it was secured. I heard testimony that it | 


had been secured. 


Q Now, with respect to how close these four conta ine xs 


were to each other, did you make certain assumptions in thet 
regard? 

A I heard testimony wnat the base of the containers 
were butted up against each other due to the camber of the 
ship, that they would be somewhat further apart at the top 
and wood was inserted in that area. 


Q You heard testimony, you say, that they abutted 
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each other at the foot? 

A At the base, yes. 

C But as to whether or not the dunnage was so 
placed as to offset the camber or to level the camber, as 
to that area, and, therefore, the effect that that would 
have on the upper edges, as to that you made certain assump- 
tions; correct? 

A I heard testimony that one piece of dunnage 
or one thickness of dunnage was used under the corner posts. 
That would indicate to me that no compensation was made to 
accommodate the camber of the ship. 

Q You heard other testimony to another effect 
as to what the dunnage arrangements was, isn't that so? 

A That was as to what might have been. I didn't 
hear that as being the fact. 

Q When you say you heard testimony as to just what 
dunnage procedure was followed inthis instance, you are 
referring to the testimony of the chief officer; right? 

A Yes, and the longshoremen that says there was 
Gunnage there. 

q Wasn't the longshoremen's testimony to the effect 
that there was various dunnage rather than just a single 


strip? 


A I didn't hear that. I heard them say there was 
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dunnage there. 

c By the way, when was the last time you went 
aboard a sea zZ0ing vessel and left port as a sea going 
officer for a voyage of over two days? 

A I said on my qualifications 1955 was the last 
shipboard position that I held. 


Q 20 years ago? 


A Right. 

Q 
ization was a very different subject matter, very different 
technical equipment and procedures than containerization 
of ships' cargo in the year 1971? 

A We're in the third generation of container ships 
right now. 

THE COURT: Captain, he simply asked you wasn't 
it different in 1955, the state of container shipping, 
than in 197i. Now listen to his questions closely and let's 
make some time. 

THE WITNESS: I answered yes. 

Q And specifically things like stacking devices, 
these adaptor devices that have been shown, and I will not 
take the time, but the various pieces of gear that have been 
sufficiently described in some of testimony of Captain Ash, 


| 
these various things had not reached anywhere near the develop 
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ment in 1955 as they reached by 1971? 

A That would be generally true. 

C Now, you mentioned that there was a guy preventer 
wire that comes down from the boom on an angle and that 1s 
the most outboard of the wires here in question; right? 

In the rigging of the booms, yes. 

Q Of course, the farther inboard the boom top 1s 
spotted or located, the farther in and at more of an angle 
the guy preventer will be? 

A to qualify that. 


Q rephrase it. I will withdraw 


I might point out, if i may -- 
Mr. Wheeler, I will withdraw the question. 
One end, the bottom end of the guy preventive 
4s fixed to the deck railing, right? 
Yes. 
The top end is fixed to the boom? 
A Right. 
Q The farther in you bring the boom, the sharper -- 


if you have the boom spotted directly over the deck rail, 


the outboard deck rail, then that guy preventer goes straight | 


up; rignt? 
A 
~ oa 
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q If you spot the boom over where that chandelier 
is it is going to be at that angle? 
A At least that angle and another compounded angle. 
This 1s why I tried to tell you before, that drawii.g is only 
in two dimensions. There is a third dimension that you 
have to project into it as you look at it. 
So even more of an angle? 
No, a compound angle. 
Q I don't know how to compound an angle without 


fracturing my arm. 


It leads up this way but it also goes over that 


All right. Now, the way you got this drawing here | 


| 


| 
in exhibit, whatever it was and is, Exhibit B; the guy preventive 
| 


wire is just clearing the outboard corner of the number two | 
container; right? 

A In the perspective shown -- in that perspective. 
You have left off the third dimension. The containers are in | 
the backzround. The guy and preventer comes from a point aft.) 

Q Do you know where along the deck rail on the 
number five hatch area they tied down the guy preventer on 
this particular day and morning of July 12, 1971? 

n I don't know. Of course not. I wasn't there. 

Now, if I understood you, you said that when you 
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started to think about all of the forces and strains and 


~ 


capacities of the equipment, it seemed awfully unlikely 
that they would lift what you have called number one, what 
we have called over there actually number four, eight feet 
from its forner position so its top would be its bottom, 
before svinging it over. You felt that, considering all the 
equipment, unlikely to the point like it just didn't happen 
that way? 

f Yes. Totally unnecessary. 

C Now, nevertheless, whether they lifted it eight 
feet, and that is just sort of done and over and nobody is 
holding a tape on it. Anybody who is testifying to it, he 
is looking at something, and not only is he looking at some- 
thing, it is just as if I am looking at you and ask how tall 
you are in your chair, you are at least staying in that 
position and I can give it a look for a pericd of time and 
make a judgment. In that instance it is a moving thing. 


A It 1s up and away and you have to look at it in 


one frame and make your judgment; right. fre you talking 
about an experienced stevedore, a longshoreman? 
Q I thought we could almost agree on this. I 


almost have a feeling it is not a question but a statement. 


that is being lifted off, being discharged, it is up and away 


| 
That what we are talking about with respect to a container | 
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and anybody who is making a statement four years later that 
it was up, be it four feet, six feet, eight feet, two feet, 
is makinz a statement about something that just happened 
in one instance, instant, not that it stood still and he 
had a chance to look at it; is that a fair statement? 
MR. KAIN: If it is not a question, I object 
statement. 


THE COURT: It is a question. 


If you understand the question, you may answer 


THE WITNESS: That is why I asked you, if you did 
it, you mizht get one impression; if I did it I might zet 
another. Because all the details of a stevedorinz operation 
are anticipated. we know how far we are going to gc with 
it. To a layman it misht be a fleeting instant. 

@ Whether one person's ability to judge a fleeting 
instant 1s better than another, we can azree in both 
instances it is a fleeting moment that is involved? 

It would be in transit, right. 

Q What I am trying to get to, Mr. Wheeler, if 
may, is whether what you have called container one was 
eight feet or,something you say -- 

A That was a hypothetical, by the way. 

THE COURT: Let him finish the question. 

wat 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.Y. — 791-1020 


rd/1f/668 Wheeler-Cross 

Q It had to be lifted from its bearing in order to 
proceed with the discharging procedure, rignt? 

A You lost me. 

Then I will witndraw the question. 
Under one -~ 
THE COURT: It was withdrawn. 

Q . thought I heard you say in the course of your 
testimony that as part of the discharging procedure the 
container invelved being discharged is lifted from its 
bearings -- didn't I hear a phrase in that order? 

A Bearing points. 

Ie that rignt? 
Yes. 
Q So what is involved is that number one is 


there and has been sitting there presumably for some 


of time. Then it is pulled up. Before it is pulled 


away -- and I know now we are freezing something that actually 


takes place up and away, but let's just freeze it for the 
purposes of this question. 

A May i -- 

THE COURT: Please, let Mr. Friedman finish. 

Q First the tendency is to pull it up before it 
is pulled away; right? 

A Wren the boom is spotted over that number cne con: | 
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tainer, that is the procedure. 

Q Now, I'll come back to that. But even if the 
buom was spotted, which is your hypothetical, which you 
haven't heard any men on the ship say that. 

A That's right. 

Even if it was spotted above tne outboard contaire 
you are saying that with the wire running down from the hoom 
at this angle, that they would pull with this wire ana 
pull it away? 

A After having first set tight on the other wire. 

That is the way you sort of want it to happen? 


This is the way a competent winch cperator does 


Q And you want him, this competent winch operatur, 
to snatch taiis 20 foot eight by eight container that 
way (indicating)? No lift, just that way? 

No, ,ou don't snatch it... That is two ton. You 
have already tancen part of the weight. You have set the 
wire tight. 

© I have my thumb where you had it on the block of 
wood. You want him to pull it away gently? 

A He lifts it up and away by applying the necessary 
power to his winch. The fastest the winch can go is maybe 
125 feet per minute. 
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Q As he pulls it away, what you want him to do is 
to pull it away but not up, that is with the boom above tne 
outboard? 

A He couldn't do as I was describing with the boom 


spotted over the inshore container. with the boom spotted 


over the inshore container he has to lift it an inch or two. 


I wish you would answer my questions. 

You are mixing them. 

T am not. I am asking these last series of 
questions and I will tell you when I shift the boom. 

We have the toom as you drew it above the outboard container. 
I will tell you if I ask you any questions with any other 
assumption. 

Now, you are saying what you want to see happen 
is that the way the winch operator is going to operate these 
two controls, and when I say operate I include holding one 
steady as part of the operation. You want him to operate 
these two controls in such a way that this box is going to 
move sideways but not at all upward? 

A I didn't say that. I said compound motion, up 
and away. 
Q Up and away, both? 
es. 
fnd you want him to do that sort of 


mre 
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2 || in a snatch? | 
3 1 A You can't do it in a snatch. He doesn't have the 

\ 
4 power. 


You want him to do it slowly? 


Tt has to be done relatively slowly. 


i | Q And as it is pulled away from its bearings, 


where it has been sitting, it has been nestled there for 


some period of time; is that 1° tht? 


Yes. 


A 


| Q And as it is pulled away from that nestling, 


some possibility of some swinging, spinning, rotation? 


3 | A Some possibility, yes. But that is why we want 


the compound motion, up and away. 


fo) 
we 


15 | Q That is why we want it. But we know from experienc 
16 || do we not, Mr. Wheeler, that from time to time, and I don't | 
7 | mean by that with the infrequency with which cellings fell 


1 | on people's heads, I mean with the frequency that cars 


run into another on the streets of our highways; it happens? 
Tt ts not desired but 10 happens? 


21 | oe Human error. 


92 | : 
oe ) That you are going to get that bumping, rizsht? | 


| P| 


I A You might have some contact. If you want to 


characterize it as a bump, then there are all ranges of 


bumps. 


wae 
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Q Isn't the best way to consider what characteri7a- 


tion to give it, Mr. Wheeler, from the people who were on 


the snip at the time it occurred, wouldn't that commend 
itself to you as the best way? 

A One might describe it as a bump. You could 
qualify it as a major bump, minor bump, severe bump or a 
trivial bump. 

Q Now I am changing the boom. While it is not in 
the drawing we have moved the boom over so that it is above 
the inshore line. Without taking the time, and I know it 
is late and I appreciate everybody staying, we essentially 
have the same considerations if the boom was over the 
inshore two containers with the uplifting and the possibility 
of spinning rotation? 

A There you have more. 

You have even more? 


You have to so up independently of going over and 


Now, once that Kind of thing happens and you have 
this box in motion, it is being lifted either as you said in 
a compound direction or an up direction initially, whichever. 
You have also got the factor of the spinning, the rotation? 

A You notice you have to spin it. 


q You shouldn't challenge me on that, Mr. Wheeler. 


“ rrp 
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It didn't spin. 
A Becaus~ you set it down. After a rope -- 


THE COURT: Proceed. 


Re that as it may, we all know what the weight 
I'mmt holding two tons right now with 
this block and cord. 

A That is not a three-quarter inch wire either. 

¢ So that what we are confronted with here, at 
least as amongst the kinds of things that can happen is not 
necessarily that one container will strike another fiush == 
that is one possibility. 

A It is possible. 

Q Another possibility is that it will strike it in 
the corner, the front against the front, the rear against 
the rear. flso as it is pulled away the corner agair& the 
midsection. All of these, without repeating 73 possibilities,| 


| 
all of them are among the possibilities in this situation? 


| 
A Yes, it is all contact. You can have contact in 


any of these ways. 


Q Mr. Wheeler, let me ask you this: assume that 


THE COURT: May I interrupt a second? 

( Pause ) 

IT am going to ask you to assume that in these con- | 
eo BOS 
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taincr cargves you have a liftoff of the inboard container 
about to occur. 

The inboard of the offshore stack, okay. 

Q We have been only talking about that group. 
Let's not confuse that. The group on the port side. “We 
are going to Lift off number four and 1f you tell me it 
makes a difference, then tnat is all I want as an answer. 
What I am saying I am going to ask you to assume that the 
boom is spotted over the number three, which is the way you 
drew it in the diagram, or that it is spotted over the 
number four, which you said was the proper way. The 
improper over here, which there is some testimony they did. 

Let's deal with the two anc if it changes your 
answer you tell me. 

The roof of those containers is sixteen feet 
high above the steel deck and 35 feet hizghn above the water 


surface. 


I will accept that from you. I don't know that. 


THE COURT: We will accept it. 

Q And there is a man, for whatever reason, who has 
been told by his superior to go up on the roof of the second 
tier outboard container and is doing what he was told to 
ago up there. 


h Right. 
rere 
(e's 
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¢ The container un which he is standing has now 
been by this point in time completely released from any 
deck lashings being secured of any kind, not being held down 
by deck lashings at that point in time. 

A Right. 

GC There are no stacking devices in place in any 
of the four corners. 

Right. 


Q There are no other securing devices attached to 


this second tier container that we have heard any evidence 


about in this case. 

Okay. 

This number four container on this blackboard 
is now to be lifted off. Is a proper method for discharging 
cargo for the number four box to be lifted off with a man 
still standing on the roof of the number three container 
in the condition and situation I have described without deck 
lashings, without stacking devices, without any securing 
apparatus? 

A The man himself should have positioned himself 
off that number three container onto number one or number 
two so he is out of the path of the draft. 

Q So the answer is it was not a proper method of 
discharge to lift off that container? 

- Wis 
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MR. KAIN: Objection. 


MR. LEONARD: Objection, your Honor. That is not 


the testimony. 


MR. FRIEDMAN: I have no further questions. We 


will let the jury decide that. 


COURT: Anything else? 


KAIN: I have a few que 


REDIRECT EXAMINATION 


BY MR. KAIN: 


stions. 


Q Have you ever been consulted or retained by 


either Mr. Fri2adman or Mr. Heller? 


Yes, I have been. 


Q Now, Captain, again referrt 


ng to the drawing 


which you have made here, Captain, Defendant's Exhibit P, 


this dotted line on these two high containers indicates 


what, Captain, on the drawing? 


A It indicates that where the second highest of the 


containers had been located when the ship arrived. 


It also indicates that that container 
first to make a path for the offshore 
without zoing too high. 


Q That would be necessary in 


hizh lining, this big internal runner 


to? 


ere, 
” rf fas, 


would have been landed 


containers to 30, 


order to prevent this 


angle that you referred | 
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A Yess 


6 Now, in picking this inshore container, which is 


the one in this dotted line fashion, what strains, if any, 
would this impose on the offshore guys? I am referring 
to the working and preventer guys. 


A When you pick up either of those containers it 


would cause the greatest resistance in those offshore guy 


and preventer. 


oO Would that create a greater strain on these 


offshore guys than picking this number two container in the 


position which yu have indicated in your diagram? 
A Yes, sir, definitely more strain on the guys and 
preventers by picking the inshore container than offshore. 


Q Also, too, if you were to spot your boom directly 


so it would plumb the number one or inshore container? 
A Yés, sir. 
MR. KAIN: No further questions. 
THE COURT: Anything else? 
MR. LOENARD: Three questions, your Honor. 


RECROSS EXAMINATION 


BY MR. LEONARD: 


Q Mr. Friedman asked you a series of questions about 


your opinion as to what an individual in Mr. Langan's 


position could have seen and you told him it was your opinion | 


Ue 


| 
| 
1 
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that he could only see a part of a man standing. What 
part? 

The upper part, head and shoulders, if he was 
standing erect. If he was bering over he couldn't see 
anything. 

4) Mr. Friedman also asked you to assume that Mr. 
Langan testified at the time he witnesses Mr. Picinich on 
the top of the container, that all the containers at number 
four hatch had been discharged on the port side. I am 
going to ask you to make a different assumption. I am 
zoing to ask you did the stevedores'activity sheet -- excuse 
me. First assume that Mr. Picinich testified he came on 
board the vessel at 8:10;that he was injured between 8:20 
and 8:30 and that the stevedores' activity sheet shows -- 

MR. FRIEDMAN: JI object, your Honor. ‘The record 
shows clearly 0850 was the time of the accident. It is in 
the log, in evidence. Nine o'ciock has been given. 0850 
is the earliest reccrd of time. If he wants to ask a ques- 
tion based on Mr. Picinich's memory of it and ignore the 
other evidence on that issue of precise, I suppose I can't 
prevent that, your Honor, if that is the way he wants to 
use the Court's time. 

THE COURT: You go ahead. 


I want you to assume that the plaintiff testified 


a 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE o) * | 
FOLEY SQUARE. NEW YORK, N.Y. — 791-1020 ie 


rd/1f/679 Wheeler-Recross 

the injury occurred between 8:20 and 8:30 and at that time 

the activity sheet of the stevedore shows that discharging 

operations at number four hatch had just commenced and upon 
the assumption that no containers had been discharged from 


number four hatch, port side or starboard side, as of 8:30 -- 


MR. FRIEDMAN: Mr. Leonard, we can save time; it is} 


five minutes to five. If there were containers at the vase | 
four I will concede that would have impeded Mr. Langan's lire | 
of vision from where it was drawn on the diagram, if they | 
were there at the time the accident happened. 

a) One last question. 

Mr. Friedman asked you a number of questions 
about snatching the container away. You started to answer 
something about the setup had no power to do that. Would 
you explain what you meant? 

A You do not have sufficient power in the winches 
to really set up a snatching motion. You would have to have 
a very powerful winch. 

Q Which you didn't have? 

A The ship has three and five ton winches. 

MR. LEONARD: No questions. 

THE COURT: Anything else? 

MR. KAIN: May I ask one question prompted by Mr. 
Leonard's question? 
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THE COURT: What is that? 
REDIRECT EXAMINATION 
BY MR. KAIN: 

Based on your experience, would it be possible, 
assuming this accident happened sometime before nine 
o'clock and assuming the rigging which is depicted and 
has been testified to, would it be possible at that time, 
by nine o'clock, to have discharged twelve containers at 
number four hatch? 

In my opinion, that is impossible. You can't do 
1t that quick. 


MR« KAIN: That dis @il. 


THE COURT: All right, you may step down, Captain. | 


(Witness excused ) 
HE COURT: What have you next? 

MR. KAIN: I have no witnesses, your Honor. I 
have a document that I thought I had offered in evidence. 

THE COURT: Offer the document. 

MR. KAIN: It is Defendant's Exhibit B for 
identification, which is the stevedoring contract. 

MR. FRIEDMAN: It is my understanding that is 
relevant to the claim of indemnification that the stevedore 
and shipowner asked the Court to decide and not submit to 
the jury. It is my assumption it is offered in connection 
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with the aspect the Court will decide. So I have very 
little interest in that regard. If its being offered for 
another purpose then perhaps we can discuss it at the conference 
whien I assume will take place shortly with the Court. 

MR. KAIN: Some mention was made of it, your 
Honor will recall, in connection with my cross examination --) 

Subject to this particular piece of 

proof, is there any more evidence that anyone wishes to put 
on? 


FRIEDMAN: I have a five-minute witness. 


LEONARD: I do have one small bit of evidence. | 


THE COURT: Lo you intend to read that in anyway 
now, Mr. Kain? 
KATH: What's, that? 
HS COURT: The contract. 
KAIN: I may want to allude to it. I don't 
intend to read the entire contract. 
THE COURT: I would like to reserve my ruling on 


that. In other words, you are ready to rest, except for 


that you can rest subject to a rulin:; which we can make 
later at a conlerence. 

MR. KAIN: May I rest subject to a check of the 
exhibits? For example I thought this one had been received 
in evidence and I note it was for identification. I was also | 


re , 
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under the impression before I offered it in evidence, I 
was under the inpression that the czpacity plan had gone 
into evidence. May I just do that subject to my record 
check? 


COURT: I don't think that's any problem 


KAIN: I don't intend to call any more 
witresses. 5 

COURT: Now, Mr. Leonard? 

LXONARD: This will take 30 seconds, your 
Honor. One question and an answer reading from the deposi: 
ticn of Anton Picinich taken on November 20, 1973, page ll, 
line 19: 

"@ What time of day did your accident happen? 


"A Petween 8:15 and 8:30." 


The other little bit of documentary evidence is 


an answer to an interrogatory as to Mr. Picinich by the snip- | 


owner, the interrogatory being -- I can shortcut it. 
Interrogatory number one asked who are the witnesses to 
his accident and the answer given, "Plaintiff does not now 
recall the names of anyone present at the tine of his 
accident." 

Beyond that I rest, your Honor. 

THE COURT: Mr. Friedman. 
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MR. FRIEDMAN: Thank you, your Honor. 
I call Ms. Rakijas as a witness, please. 


OLGA called as a witness on 


Ri wT oA.S, 
behalf of the Plaintiff, having been first duly 

sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. FRIEDMAN: 

a) Ms. Rakijas, sometime before February, 1975, — 
you ever served as an interpreter in foreign languages for 
one of Mr. Kain's partners, a Mr. Malanphy? 

MR. MAIN: Tt nave an objection to the relevancy 
of this particular testimony. 

MR. FRIEDMAN: It is highly relevant. If Mr. 
Kain doesn't agree with me -- 
MR. KAIN: 


I question the relevancy to this 


particular case. 


THE COURT: I have no idea wnat this relates to. 

Do you want a side bar? 
MR. FRIEDMAN: It will take three mi:utes to 

present this testimony. 
THE COURT: Come over here a second. 

(ft the side bar) 

THE COURT: What is the objection? 


MR. KAIN: I would like in view of the fact that 


ror 
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{interpreter being asked, I would like to know in 
advance, and I would ask him to state to your Honor, what 
the line of questioning he is going to follow with her is. 
Tt- doesn't help me if it is given to the jury and you later 
sustain the objection. 

THE COURT: Can't we do that? 

MR. FRIEDMAN: They are going to hear it and 1 
haven't come up to them with each witness they have put on 
the stand and say what is the anticipated relevance of that 
witness! testimony? I have represented to your Honor and 
your Honor has had me before and the only time we ever had 
trouble, with all due respect, and I am not going to overdue 
the boundaries and I lay my certificate on it. 

THE COURT: What is the secret? This is somewhat 
unusual and it relates to his law firm. 

MR. FRIEDMAN: It relates to Dr. Kaplan's testi- 
mony at which she was present & the site. 

THE COURT: In other words, it is about events that 
happened at that time? 

MR. FRIELMAN: Yes. Just laying @ Toundation as 
to how she came to be there. 


(In open court) 


Q Ms. Rakijas, sometime pefore February of 1975 


had there been any occasion or ocecasicns when you had 


ror 
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served as an interpreter in foreign languases at the request 
of the partner of Mr. Kain's at the Haight, Gardner firm, 
a man by the name of Mr. Malanphy? 
A Yes. 

Now, sometime, I guess shortly before February 
10th of 1975, did you receive any request or call from Mr. 
Malanphy to serve as an interpreter in the matter of Mr. 
Picinich, Anton Picinich being examined by and at the 


office of Dr. Lawrence I. Kaplan? 


Q fnd at the request of the Haight, Gardner, Poor 
and Havens law firm, did you attend at the office of Dr. 
Kaplan on that date of February, 1975, for that purpose, 
so that Dr. Ksplan cculd examine at their request? 


A Yes. 


Q Now, at that time, at that point in time, February | 


of 1975, Ms. Kakijas, had you ever met Mr. Heller or Mr. 
Anton Picinich at all, ever in your life? 

A No. 

Q Now, when you came to Dr. Kaplan's office, doth 
is 820 Park Avenue, or some such location, in Manhattan, 
did yw meet Mr. Picinich, Mr. Anton Picinich? 

Yes. 

Q Now, did you serve as in interpreter? 
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r Yes, 1 did. 

C And who paid your fees for those services? 

A That lawyer's firm, Haight, Gardner, and so on. 

Now, when you first came there with respect to the 

personnel of or. Kaplan's office, and I include Dr. Kaplan 
himself, wno was the first person that you had any communica-| 
tion with of Dr. Kaplan's office? 

A That was a nurse. 

Q And where did that take place? 

A In a small additional room to the waiting room. 

Q And what took place? 

Ss Some interrogation. She asked about his personal 
life, about his general data and that was all. 


c And you served as interpreter? 


Yes. 
Q And during the period of time that that exchange 
occurred, was Dr. Kaplan present or participating in any 
way whatsoever? 


A No. 


Q After you completed that process with the 


secretary or nurse, whichever she was, where did you and Mr. 


Picinich 30? 
A To Dr. Kaplan's office. 


Q Did you go immediately to his office or was there 
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any veriod of delay between these two steps? 
A There was a short wait in the waiting room again 
until we met Dr. Kaplan in his examination room. 
fr Were there other patients waiting? 
Oh, yes. 
Now, there came a time that you met Dr. Kaplan, 
you say? 
Yes. 


And wlezxe did you and Dr. Kaplan and Mr. Picinich 


We went to a small examination room down -- all 
the way down in the corridor. 
Q What occurred in that room? 
A Dr. Kaplan asked him to take off his shirt and his 
shoes, and he did some examining. 
CG YT «now you are not a doctor, your best recollec 


tion will you describe what you saw occur? 


| 


Only what I remember. 

Sure. H 

He closed one of his eyes and he was moving his 
finger and asking him to follow his finger. And then he 
asked him to walk back and forth. Then he struck 
ham with 9 hammer on his knees fur that reflex. Yes, he was 
pushing nis head on some places, try’ng to do I don’t know 
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ahat. 

Q Did Dr. Kaplan ask any questicns of !ir. Picinicnh? 

A Yes, only to follow his fingers, to walk, what 
was following in the examination. 

Q Did Dr. Kaplan ask Mr. Pictnich any questions 
about his earlier history, his life story, his life 
now, how the accident happened, how he felt or behaved 
other than his responses to the physic?l examination? 

A NWO, NOs 

Q Approximately what was the total amount of time 
that Dr. Kaplan spent with Mr. Picinich in the course of 
this examination? 

Hard to say now. five minutes. Between five ard 

ten minutes. 

Q What happened after that? 

A He asked him -- he asked us at the -% 
go to the next room to take his encephalvcgram. 

© And did you stay with Mr. Picinich while the 


ence phalsgram occurred? 


f Oh, yes. 


| 
| 
| 
\ 
| 
| 


Q And about how long diithat procedure take, roughly’ 
A That is really hard to say again. I tell you, 
it was very interesting, I was very eccupied and involved 


to follow that. But I would say azain no more than ten 
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minutes, seven minutes. 

Q Luring the encephalogram examination what time 
or amount of time did Dr. Kaplan spend in the company of 
Mr. Picinich? 

IT don't think he was.in that room at all. He 
came in, checked and went out again. I was in the room 


all the time. 


After the encephalogram examination was completed, | 


what happened next? 

We went to the waiting room again. 

4nd then what happened? 

Then Mr. Heller came out of the doctor's office 

Let me put it this way: was there any further 
dealing or centact with Dr. Kaplan after the point you have 
described? 

I don't think so because we left the office 
together. 

Q So can you tell us, was there any contact between 

Mr. Picinich and Dr. Kaplan beyond what you have now told 


us about in the last few minutes? 


FRIEDMAN: That is ali. 


COURT: Mr. Kain? 


r ei€. 
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KAIN: 
Ms. Rakijas, before you served as m interpreter 
nphy's request -- is that rizht? 
Yes. 
That was at the examination of Mr. Picinich? 
Yes. 
a) nd you were asked by Mr. Malanphy to inter, et; 
is that correct? 
Yes. 
And did you talk to a Mr. Remsberg from my office? 


Remsberg? 


Yes, Mr. Remsberg. 


It doesn't ring a bell. I don't know that name. 
Q Have you ever served as an interpreter in one 
of my cases, Ms. Rakijas? 


A No, 2 don't think.so. | °l taink I first: met you 


THE COURT: Keep your voice up, please, so everybody 
| 
can hear you. 
@ Do you have a recollection of ever having talked 
to me on the telephone before the trial of this case, 
Ms. Rakijas? 
No, I don't think so. Maybe I. did. I really 


don't remember. 
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Q If I were to tell you, Ms. Rakijas, that ; 
have would that refresh your recollection? 
Yes, please do. 
And have you talked to Mr. Malanphy? 
I only remember Mr. Malanphy. 
Q Have you talked to Mr. Malanphy before 
served as an interpreter in the Picinich case? 
A Did I talk to him? 
. Yes. Have you had any dealings or conversations 
with Mr. Malanphy before you heard from Mr. Malanphy 
with respect to the Picinich examination? 
A I met Mr. Malanphy maybe two years ago on another 
case and that is how he met me. 
Q That was another case? 
A es. 
And did it involve, also, a Yugoslav longsnoreman? | 
A Yes, it was a longshoreman they asked -- at 
that time I was working for an agency. They hired me. 
But we found out when we z30t together that man wasn't 


Yugoslavian, he was an Italian. So nothing happened. 


Q You misunderstand my question. You have served 


as an interpreter before this occasion when you say you 
talked to Mr. Malanphy at my office; is that correct? 
f In your office? 
= 904 
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Mr. Malanphy's office. 


Q Before you went up to serve as an interpreter 


or. Kaplan on March 30, 1975. 

A For your office, no. 
Have you been in Mr. Malanphy's office? 
Before, no. 


You never served as an interpreter in one 


of Mr. Malanphy's cases before you went up? 


Before February 10th? 


your testimony that the only time you ever 


did any work for Haight, Gardner, Poor and Havens, my 


jaw firm, if you were ever retained by them, was this one 
occasion when you went up to Dr. Kaplan's office? 
A That was the first time only. 
That was the first time? 
Yes. 
Q You had been up there on other occasions; is that 
correct? 


A 


a er. 
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Q Fut at no time before March -- 
MR. FRIEDMAN: That is February 10th. 


Q Before February 10, 1975, had you done any 


work for Haight, Gardner; is that correct? 

A Before, no- 

0 And as you sit here, and I am talking now about 
your present recollection, you have a distinct recollection 
of the conversation that transpired when you went into 


Dr. Kaplan's office with Mr. Picinich at the time of this 


examination in February of 1975; is that correct? 


A May I ask you something? My conversation with 


Mr. Picinichn? 

Q I want you to tell me, if vou can, as you are 
sittins there now in the witness chair, do you have a 
distinct recollection, can you recall the nature of the 
conversation that transpired when you entered the office 


with Mr. Picinich? I am talking about when you first went 


in wien I think you said you talked to a nurse. 


A When we first came in we didn't speak to the nurse | 


4mmediately. We were waiting in the waiting room first, 
and then we went to the nurse. 
Q Or the people you spoke to, the first person 


you spoke to in Dr. Kaplan's office was a nurse; is that 


accurate? Is that what you said? 


- eit 
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A Official person, yes, that was the nurse. 

And you now remember the conversation which 
transpired or at least the gist of the conversation which 
transpired when you talked to this nurse as an interpreter 
for Mr. Picinich; is that right? 


Vaguely. I remember what it was all about. 


Is there some particular instance that makes you 


remember? Was there something about this conversation that 
recalls it to your memory, which took place in February, 
1975, and we are now in October, '75, is there something 
which took place in this conversation that makes you 
remember the nature of your conversation after all of these 
months? 
A I remember that day very well for another reason. 
That may be my recollection of that day, why 7t is very 
clear. Recause that was my first contact with a psychiatris 
And that was a very interesting day, interesting case. 
So I remember -- 
Q dell -- 
FRIEDMAN: I object, your Honor. 
KAIN: The witness is not answering my 
question. 
FRIEDMAN: May he calm himself down? 
COURT: Let me hear the question and the 


mine 
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(Question and answer read) 

THE COURT: You finish your answer. 

THE WITNESS: And that whatever happened that 
afternoon, I mean in the doctor's office, it is very clear. 
£t the same time I keep a diary. If you notice, I always 


put in my book whatever is interesting in a case for 


my personai reason. 


Q Did you keep a diary with respect to the conversa- | 


tions? Did you keep in your diary any notation as to the 
times which elapsed in these examinations? 

4 That particular conversation I don't have anything | 
in my book. But when 1 op i that perticular case, that | 
page, then I can remember with my notes, what I have in, 
what happened. Not exact words, I really can't recollect 
tnat. But how and what was happening. 

Can you tell me, does your diary make any direct 
reference to Mr. FPicinich's conversation with this nurse 
when you first entered the doctor's office, the first one 
you spoke to associated with the doctor's office? 

A That conversation sounded like routine to me. 

THE COURT: No, no, you listen to Mr. Kain. He 
simply asxed whether your diary has a notation about the 


conversation with the nurse. 
os PA 
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that your question? 
MR. KAIN: Yes. 
THE WITNESS: I mentioned before, I didn't put 


anything in my book from that conversation. 


THE COURT: From any part of the Kaplan examination? 


THE WITNESS: No. Only what was going on, how 
would I say it, part by part. What we did in the waiting 
room, then where did we zo and who we meet. 

COURT: I'm not clear. Is there anything in 
your tary about the trip to Dr. Kaplan's at all? 

THE WITNESS: Oh, yes. 

THE COURT: Mr. Kain, go ahead. 

Is there any direct reference in your diary 
with respect to tim :? 

A Oh, yes, that is definitely because I always 
have to put in my bill when I send to the office, how long 
I have been. 

ay When you send a bill you don't pus down Dr. 

Kaplan examined first for seven minutes, the electroencephalo4+ 
gram took ten minutes, h» transportation was X amount? | 
A No, I put altogether what time I spent in the 
office, altogether. How much time I spent in the office. 

Q Does the reference to the time in your diary 


refer to travel time? 


— weAc, 
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A No. 

Q Is the only time you bill for the actual time 
you spend in the doctor's office? 

A Yes. 

Q And your diary, if < understand yeu correctly, 


makes reference to the total amount of time that you were 


actually physically within ovr. Kaplan's office; is that 380? 


A Yes. 
Q And does your diary with respect to this time 
break up this total amount as to so much time in the waiting 


room: 1t didmt, does it? 


Q dnd what is the reference in your diary to 
the total amount of tine that you spent in Dr. Kaplan's 
effice? 

May I open the page and see? 
THE COURT: Yes, please do. 


MR. KAIN: May we mark it for identification, 


I withdraw that. 

THE COURT: You what? 

MR. KAIN: I asked your Honor if we could mark 
1% for identification and then it occurred to me she might 


want to take ner diary home tonight so I withdrew my offer. 


~~ 
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NE COURT “ou look at your diary and answer 
his question. Have you got that? 

THE WITNESS: Yes. That was February 10th. 

I was asked to be there at twelve and I left the office 
1:30) 2:35-+ But ie the same time 1 had another client there. | 
In the same office? 
~ In the same office. 

THE COURT: So we are not confused and it is 
awfully late, does the diary show just how long you were 
at Dr. Kaplan's office or doesn't it? 

THE WITNESS: It does. 

THE COURT: What does it show? 

THE WITNESS: Twelve o'clock to 1:30. 

THE COURT: You were at Dr. Kaplan's office 
from twelve to 1:30 accerding to the diary? 

THE WITNESS: Yes. 

Q That is the only time marked in the diary; 1s 
that so? 


MR. FRIEDMAN: I don't know whether your Honor 


heard her reference that there was another exam conducted 


in the same period cf time. 

THE WITNESS: There was another patient at the 
same time. I availed my services and we left at the same 
time for two patients. I was working with two patients 
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COURT: At Dr. Kaplan's ¢ 
WITNESS: At Dr. Kaplan's, yes. 
COURT: Is that difference shown in your 

THE WITNESS: No, on the same page. 

THE COURT: We are limiting this to your diary 
now -- can I see the diary? 

THE WITNESS: Yes. I don't think you will under- 
stand but you can see the figures. 

THE COURT: Where is the entry? 

THE WITNESS: You see Thomas Malanphy and here 
are the names. There were two patients. I was asked at 
twelve o'clock. 

THE COURT: And I can't read this very well. 

The diary does not show how much time you spent for the other 
person versus Mr. Picinich; right? 

THE WITNESS: No, but I know how much. 

THE COURT: All right, Mr. Kain. 

Is it your testimony that at present you have a 
recollection of the amounts of tine that you spent in Dr. 
Kaplan's office with each of these clients or patients; you 
have a recollection of that, do you? 

A Yeis,,) 1,.do. 
Q And do you also have, after these months elapsed, 
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a distinct recollection of how much time you spent in the 
waiting room with each individual, if you did spem such 
time? 

Yes, approximately I can say. 

And you also now have a recollectio: of how much 

Dr. Kaplan's examination took; is that also true? 

Yes. 

Q And you also have a recollection of just how much 

the encephalogram took? 

f i didn't near this. 

I say you also at present still have a recollec- 
of how much time the electroencephalogram took? 

A Oh, yes, that I remember. 

4] Now, did you while you were physicaily present 
in Dr. Kaplan's office, did you on occasions cosult your 
watch to check just how much time the doctor was using for 
each one of these people? 

A Oh, no. I never do that. 


C Is & your practice normally when you go somewhere 


to keep tabs on the time? 


A Yes, I have to. 
You break it down? 


No break it down. Only when I get there and when 
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Q And then mamths later you have retentive meu.ory 
enough so tnat you remember the amount. of time: ts that so7 


A Yes. My days are very busy and I really have to 


take time. 

Is this iia first time you met Mr. Heller? 

Yes. 

fnd was Mr. Heller with you on this occasion? 

With me? 

Yes. 

No, not with me. He was with his clients, not 
with me. 

€ Wnen I say with you, was he also present an Or. 

Kaplan's office while you were there, during the same period 
of time? 

He was with us in the waiting room only. 

Only in the waiting room? 


On, yes. 


Q And did he go with you into -- when Mr. Picinich 


was talking to the nurse, throuzh you, and he didn't go with 


logram; is that correct? 


| 
| 
his client into the examining room or into the a 
{ 
| 
1 


A No. Only when we were in the nurse's room he 
occasionally came to see whether I was doing all right becaus 


he didn't know whether I can understand that man. But he came 
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and left immediately because the nurre didn't want his 
presence. 

Q And did Mr. Heller talk to the nurse ir 
presence? 

f Yes, I think he did. 

And do you know if on any occasion or at any 

time durinz the time you were in the office, whether Mr. 
Heller spoke to the nurse not in your presence? 


That Iodon'tt know. 


MR. FRIEDMAN: I object u st How can somebody 


know what happened not in their pre 
THE COURT: She answer 
C Did Mr. Heller speak cu 
presence? 
A I don't remember that, réai. 


a simple hello but I reaily don't know. 


© Do you know ~-= you, of course, have no way of 


knowing whether Dr. Kaplan and Mr. Heller spoke at some 
while you weren't there; is that s0? 
A No. 
Q I mean on this particular day. 
A No. 
MR. KAIN: That 19 alt. 


CROSS EXAMINATION 
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BY MR. LEONARL: 
Q In this trial you first arrived in this courtroom 


Monday, did you not? 


A week ago Monday? 


Yes. 


Q You arrived after having been hired by Mr. 
Heller and Mr. Friedman, didn't you? 

A Yes. 

6 And you spent time sitting with Mr. and Mrs. 


P4 inich through the entire portion of Monday, Tuesday, 


Wednesaay? 

A Only Monday and Tuesday. 

Monday and Tuesday. Were you here on Wednesday? 
Only Monday and Tuesday. 

Q You were paid for your services by Mr. Heller 

and Mr. Friedman; is that right? 
Yes. 

Q Now, prior to appearing here in court did you 
assist either Mr. Heller or Mr. Friedman in any conversations | 
with either Mr. Picinich, Nick Picinich or Mrs. Picinich 
before the trial started? 


Oh, that was only one occasion when I was in the 


office to get my assignment. I was downtown and'I stopped of ff 


a nc 
SOL 

SOUTHERN DISfRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.Y. «= 791-1020 


i 


rd/1f/704 Rakijas-Cross 
Wee Helier's office to get the right dates, and I met Mr. 
Picinich there. 

(a) When was the first time that Mr. Heller or Mr. 
Friedman spoke to you concerning the subject of hiring you 
in connection with this case? 

A Oh, I can tell you that, toa. 

Please do. 

That was very short. Oh, yes. That was 
September 30th, he called me around six o'clock to ask me 
for the next day. 

c September 30th? 


Yes. 


Q You seid that when you were in Dr. Kaplan's 


office back in February of 1975 -- is that the date? 

MR. FRIEDMAN; Yes. 

Q Mr. Heller was there and you nad two clients; is 

right? 

A Yes. 

0 Were both of those clients of Mr. Heller? 
Yes, £ think so. 
Did you speak to Mr. Heller on that day? 
On what day? 
The day you were at Dr. Kapnian's office. 
Yes, I did. We met there. 
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Q Now, has Mr. Heller employed you in any capacity 
with respect to any case other than Anten Picinich's 
case? 

yes. 

Q As a matter of fact, you testified for Mr. Heller 
in another case in this courtroom, didn't you? 

A No, I did not. 

q I'm sorry, not testified, you interpreted. 

Yes. 
That was for a case or in a case named Rubinich? 
Yes. 

C He i Rubinich in fr. Kaplan's office the day 
you were there? 

A Yes. 

Q fnd Mr. Heller paid you for your services as 
interpreter i:: the Kubinich case? 

fh Yes. 

Q By the way, do you interpret more than one language? 

A Yes. 

Q Were your services, when you rendered Mr. Heller 
other services were for this Croatian language, or whatever 
it is? 

A Yes. 


So you worked for Mr. Heller on more than one 
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occasion, haven't you? 


A Yes. 

Q bid Mr. Heller speak to you or Mr. Friedman 
speak to you prior to your appearance here in court today? 

A Yes -- for today? 

a) Yes. Your testimony here, did he talk to you 
before this? 

Yes. They asked me last nizht to come today. 

Q Who was the first one that told Mr. Heller that 

you had a diary with respect to your appearances as an 


interpreter? 


A I don't know who told him because maybe he gathered 


that because I always have something to write. 

Q Have you represented Mr. Heller or Mr. Friedman 
in any cases other than the Rubinich case and the Picinich 
case? 

No. 

MR. LEONARD: No further questions. 
REDIRECT EXAMINATION 
BY MR. FRIEDMAN: 

Q So we are clear the Haight, Gardner, Poor and 
Havens office asked you to come to Dr. Kaplan's office on 
February 10, 1975? 

A Yes. 
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Q To assist in the capacity as an interpreter for 
two Creation longshoremen, one named hubinich and the other 


named Picinich; right? 


two examinations and everything, the 
waiting periods and everything else is what occupied the 
twelve to 1:35 time you told hi-> Honor about; correct? 
xe 
Q And subsequently when it came time for the 


in those two cases you were asked in that instance by Mr. 


Heller to serve as the courtroom interpreter for Mr. Rubinich 


case and then for Mr. Picinich's case, the same two people? 
Yes. 
is the only time tmt you have served or 
provided services as an interpreter either to the Heizsnt, 
Gardner, Poor and Havens firm or to Mr. Heller's office; do 
I have it right? 
A Yes. 
One other question. 
You were asked what languazes do you interpret. 
Will you tell us, please? 
4 Besides Yugoslavian? 
Q Yes. 


French. 
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Now, I take it that you come from Europe. May 
I ask what you did tn Europe. Were you an interpreter 
there? 

No. My line is, I'm a chemical engineer. 

THE COURT: All right, you may step down. 

(Witness excused ) 
Anything else? 

MR. FRIEDMAN: The plaintiff rests. 

THE COURT: Ladies and gentlemen, we will recess 
tonight until ten o'clock in -the morninz where we will be 
in a posit’uon to start the summations promptly tomorrow. 


I will talk to the attorneys for just a minute 


(Jury leaves) 

THE COURT: I want to cover two things The ques- 
tion of the contract which Mr. Kain offered and then I want 
to rule, as best I can, on requests to charge. I have to do 
that before summations. 

What is the objection to that, that contract? 

MR. FRIEDMAN: It is simply a voluminous document 
which TIT tell the Court I have not read from beginning to 
end. I have no idea as to all its detailed contents and I 


have no idea as to frankly why either I or you, at least at 


this point in the case, have to tske the trouble to read it. 
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~slevant to the jury issues? 

THE COURT: As I recall it came up the very first 
in Captain Ash's testimony. There was an objection made. I 
was shown one paragraph of the contract which defines -- it 
was the part that generally defined the duty of the stevenose| 
versus the duty of the ship's crew; rizht? 

MR. KAIN: Yes, sir. 

THE COURT: Is that all you want to refer to? 

MR. KAIN: No, sir. Mr. Friedman on at least one 
occasion in the course of this trial has made a reference 

e fact that the stevedore is paid on a vime basis. 
This, I submit, your Honor, this contract shows otherwise. 

THE COURT: Let's define the parts you want to 
refer to. Or is what you showed me before. I'm sure you 
don't want to refer to the whole contract; right? 

MR. KAIN: I don't want to. Rather than go through | 
it, may I reserve until tomorrow morning so I may have an 
opportunity to go through it and pinpoint it? 

THE COURT: Yes. 

Any motions before I rule on requests? 

MR. LEONARD: Yes, I renew my motion to dismiss 
the plaintiff's case. 


THE COURT: Denied. 


MR. LEONARD: Renew my motion for directed verdict | 
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in favor of the defendant and t*ird party plaintiffs. 
THE COURT: Denied. 
You have similar motions? 
MR. KAIN: Yes. 
THE COURT: Denied. 
MRK. FRIEDMAN: The plaintiff has a motion. 
MR. LEONARD: I have one other motion, your 
Honor. I move once more, and I must make tiiis motion, re 
otrike the report of Dr. Brown on the ground that the only 
testimony in the case as to the competence of that report 
that given by Ur. Kaplan, who testified that Dr. Brown 
a psychologist was not competent to render a diagnosis 
to the -- 
THE COURT: That is denied. 
MR. FRIEDMAN: Your Honor, we nave two motions. 
The first relates to the affirmative defense of contributory 
neglizence as to which the defendant bears the buraen oi 
proof. On the evidence which is now closed, I respectfully 
submit there is not a basis for a jury issue of contributory 


negligence. I will merely say, your Honor, it is most 


important in these maritime cases, as the courts have reminded 


us, not to confuse -- 


MR. KAIN: Speak a little louder. 


MR. FRIEDMAN: Not to mix in assumption of risk with 
A - 
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contributury neglizence. No question that the situation 
here was me of danger and that the man can even arguably 
was aware or should have been aware that he was in a dangerous 
spot in betng there,. but the evidence is uncontradicted that 
ne was pursuinghts work pursuant to work orders that he had 
received and he was up on the roof of that container to 


perform work, duties and orders that he had received from 


his superiors. The fact that it was dangerous and that he 


should have been aware it was dangerous or {ndeea actually 
knew it was dan.erous does not make 1t 2n to a case of 
contributory nezligence. We have reminded again and azain 
by the cases not to go the wrong way on that. 

MR. KAIN: May I be heard on this? 

THE COURT: I think, as I understand the law, it 
4s error to submit a charge to the jury on eontributory 
nezlizence where it is clear, or whatever the right word 
is, that the situation is only one of assumption of the 


risk. There is some decision by Judge Oakes fairly recently 


which reve -sed a ease where he held that on the facts it 
could only be assumption of the risk and thre was no basis 
for the jury to find contributory neglizence. 

So it seems to me, without going into a lot of 
research, it seems to me the line is this, But first dev me 


go back to a case I nad recently. There was a big pile of 
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pipe on shore from a dredge. To go on that pipe is danzerous. 
A welder is directed to 30 on that pipe and cut up that 

Pipe. He goes. He doesn't have a choice and there is no 
evidence that he goes in any way that was unnecessary. There | 
is no evidence that he was skipping or running or balancing 
on one foot. ‘There is no evidence that he did anything 
wrong except go on the pipe, which was dangerc 3s. So I 

felt, and I don't think this is up on appeal, but I feit 

that was kind of a clear case where I could not charge 
contributory negligence. 

So the line I am trying to describe t6 1f Che 
necessities or demands of work cause him to zo to a risky 
situation and he does so, that is nothing more than assumption 
of the risk. However, if he goes into the risky situation | 
and in addition to zoing into that risky situation he does 
it in some neglizent manner, he runs, he doesn't look where 
he is zoing, he horseplays, he chit chats or something like 
that, then that ean be contributory neeligence. Or, of 


course, if he is not required to zo there and if it isn't 


necessary and he just walks into the danger willingly, I 


guess that could be contributory neglizence. 
Now, what is 1t? I have expounded that and if 
you can show me how you fit in, I appreciate it. 


MR. KAIN: Perhaps your Honor is misled by my 
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pleadings because we do plead assumption of the risk. { 
state for the record now this is our practice because we 
have had situations where, for example, a man is not a member | 
of the zang and he ts on board and he is injured. 

THE COURT: You know you can't defend on that 
in this case. 

MR. KAIN: It is my understanding in a maritime 
cause of action such as this assumption of the risk does 
not apply. 

THE COURT: So you withdraw that defense? 

MR. KAIN: I withdraw that defense. Eut with 
respect to contributory negligence -- first of all, with 
respect to what you say, and if I haven't implied it in my 
requests to charge, if your Honor is going to make any 
reference to assumption of risk at Mr. Friedman's request 


or anybody elses, since I contend it doesn't apply and 1c. is 


not an issue, I will ask your Honor to charge the jury that 


the plaintiff, and all other longshoremen, assume the risks 
inherent in their work. That is not assumption of risk. The 
normal risks in his occupation of which the negligence of 
the shipowner or the negligence of -- 

THE COURT: I am not going to use the word 
assumes. I fink it is confusing, but I will say something 


along that line, certainly. 
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negligence question, also, as far as I know, no testimony 


in thisrecord that at the time this plaintiff elected to 

step from container number four to container number three 

he was directed to step to that particular container. The 
only testimony I recall from plaintiff and nis fact witnesses 
is that when they got on board they were told by the hatch 
boss to go back, work on these containers, get the lashings 
removed, get them off. But T recall the testimony, and I 
submit to your Honor I'm ressonably sure there is none, that 
there is no testimony he was directed to step to that particu- 
lar container. 

THE COURT: Pause there. I think you started out 
your discussion on the assumption that he was directed by 
his superiors to do what he was doing. Now i have tried to 
look rather quickly to my notes. I find nothing to that 
effect. If I am mistaken I want to know about it. That 
would make a difference. 

MR. FRIEDMAN: I sometimes worry about the jury 
as to what was testified to last Monday. 

However, my recollection of the testimony is that 
he did testify that when they started to do this they saw 
| the lashings were up on the roof and he was told to get a 


ladder, so up and get them off. 
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Yow, if the Court's recollection and notes are 
to the effect that all of that was just done and wasn't 


specifically told to do it but fn the course of the work he 


saw the lashings up there and he went ahead and did it; as 


I understand it, that is what tne Court is advising that its 
notes are to the latter effect? 

THE COURT: I will check that again but I think 
that is right. 

MR. FRIEDMAN: That is a so-called weaker case 
against theme in which he is specifically told. But it 
4s the same case. The testimony is not contradicted, the 
testimony by Picinich, Morich and indications by Langan 
again that this was part of the work, they had to <0. 

Let me go further since your Honor stimulates my 
memory on that question. TI think there was testimony uncon- 
tradicted and I can't put my fingey on whether it was 
Captain Ash or others, but someone specifically said that 
if it was left up there and that those things happened, and 
I think more than one witness so testified, then 1t is part 
of the longshoreman's job to get them down and out and not 
to permit them to sail off the ship with tne container to 
which they are still attached. 

THE COURT: What I was trying to do a minute ago 


was to try to give a lezal framework. Now, I think would 
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you agree or wouldn't you that as 4 matter of law if the 
man has a choice as to how he is going to do the: particular 
work, what path he takes to get there, whether he does it 
now or at some future time. In other words, let me bring 
1t to this case. Let's suppose in general he was required 
as part of Hs employment that morning to get up on that 
second container and get those loose lashings off. I 

think that is pretty clear. To do that in zeneral would 
simply be assuming the risk of his employment. I will agree 
on that. Let's suppose he has a choice. He can either do 


4t after the crane has lifted the first container or he can 


do it at the same time it is lifted. He could have a 


choice of perhaps waiting on tne forward container while the 
movement goes on. So that he isn't compelled to do it in 
the precise way he did it. 

Now, it does seem to me that if he has that 
scope, so to speak, then that is all contributory negligence 
ever is. 

MR. FRIEDMAN: First I would expect when the 
notes are studied and/or the transcript is studied, I have 
a recollection that the course of work emanated from an in- 
struction from a superior. 

THE COURT: we will check on that. 


MR. FRIEDMAN: Subject to that or af that is nov 
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the record which is row closed, if that isn't proof even in 
the case then we are stuck with it. We still have the aspect 
that there is no evidence that there was another way to 
proceed... Certainly you eculdn't have the lashings -- 

THE COURT: Would you agree with me as a matter 
or jen -- 

MR. FRIEDMAN: Another reasonable way to proceed 
is you can't charge a man with contributory negligence 
because one can conceive at this point of some other 


possible way of doing it. There is always one or in most 


cases you can conceive of some other possible way. I think 
; & 


one must reply was there a reasonable pragmatic way that 


should have commended itself to this workman that he 
re jected? 

THE COURT: I would say that is a jury question. 

MR. FRIEDMAN: Yes, if it is something in that 
area. But merely saying that one can now conceive of one 
possibility doesn't make it a jury possibility. One has 
to recognize a possiblity that is within at least the 
parameter of a reasonable thing to expect or impose on the 
man. 

THE COURT: I would agree with you as a matter 
of law. The question is is there enough to go to the jury on 
that basis? 
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MR. KAIN: May I be heard, your Honor? 


% 
THE COURT: Yes. 
- 

MR. KAIN: The whole purpose on my part in 
bringing in this testimony about the plane of the falls 
and the path of the draft we3 to explain Captain Wheeier's 
statement that in his opinion it wasimproper stevedoring 
practice and unsafe for Mr. Picinich not to have stepped 
either were his co-worker did or -- 

THE COURT: I can't hesitate from saying that 
you didn't ask that. 

MR. KAIN: I believe the question was asked. 

MR. FRIEDMAN: Everybody put their hand-on that 
stove and pulled &% away. 

MR. KAIN: I have a distinct recollection that 
I raised questions of this in my cross examination of Captain | 


Ach and I believe I raised it, at least I intended to raise 


5 


THE COURT: It is in the case. I get you. 
But what do you say was or what would you argue to the jury 
constituted contributory negligence on the part d the plain- 
tiff as di tinct from assumption of the risk? 

MR. KAIN: An experienced longshoreman electing, 
{nsofar as the record shows, at his own option to step to 


this container and remain on this container within the plane 
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of the fall* esi the path of the draft while this one is 
being moved, insvead of moving outside of the plane of the 
falls by stepping to containers one or two. Just that. 

If nobody told him to go from four to three and stay there 
while this is being raised. 


THE COURT: I will rule this wey: I will ioock 


over my notes tonight. Itmay or may not be a jury question 


of whether he was directed to go onto tnat second container 
and do that work. I don't have a precise memory. Even 
if he wasn't specifically directed he obviously was required 
to do it. But I do believe that I will ehar:-2 the jury, 
and you ought to all know this, I will charge the jury on 
contributory negligence to this effect: I will say that 
if the plaintiff was required to go to this spot and do that 
both either by orders of his superiors or because he would 
reasonably believe it was required in his work, to do that 
is not in and of itself contributory negligence. But if 
he took that job in a manner which was not reasonably 
necessary and in a careless manner and there were other 
more safe ways to do it, that would appear to a reasonable 
person that that would be contributory negligence. The 
defendant has the burden on it and as far as I know now I 
would so put that to the jury in that way. 

MR. FRIEDMAN: Will your Honor's charge include 
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that he is not under a burden to have assumed or be aware of, 
and this is poor verbiaze, that the container on which he was 
standing was going to move; that he is entitled to assume 
that the workin:: surface is accorded on a ship is a stable 
one. 

MR. LEONARD: It is a jury question. 

THE COURT: Wait a minute. I think that is right 
as a proposition. 

MR. LEONARD: your Honor, may I comment? 

THE COURT: Well, he is not required as part of 
his duty of care to anticipate neglisence and unseaworthy 


and unsafe conditions. I think that is part of any standard 


charge. | 
MR. KAIN: He is required, if your Honor Please, 
as part of his standard of care as an experienced longshore- 


man, he is required to know what is zood Stevedoring practice. 


| 
| 
| 


THE COURT: What Mr. Friedman just suggested I 
have to think about. That is ‘the whole idea of contributory 


negligence. He may not be solely at fault and you may 


have a situation of nezlizence on the part of the shipowner 


Or unseaworthiness and you still have the plaintiff contribu- | 


torily neglizent.. I have to think that out. 
MR. KAIN: With respect to your Honor's comments 


uiOw you thought you would charze the jury, may I ask your 
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Honor to include within such a charge, assuminz your Honor 


gives one, the element of- time By that I mean obviously 


if the testimony or the record Supports the statement that 


he was told to go to this and remove it, it becomes material 


| 
| 
| 
| 


i 


THE COURT: I think I included that in my earlier 
remarks. 


you please get out your requests now. 


MR. FRIEDMAN: Judze, you have asked us to dea 
with a question. I would like to read it into the record 
and hand it up. 

THE COURT: I would like to cover the defense 
requests now for the moment. 


MR. FRIEDMAN: What about the additional requests? | 


You asked for those. 

THE COURT: Then I will do all your requests in 
a minute. 

MR. LEONARD: Before you make any ruling, your 
Honor, I do have supplemental requests. 


THE COURT: I cannot rule now on requests ztiven 


tO me unless they are extremely simple and we have discussed 


them earlier. So anything ziven to me, and I'm not guarantee 


MR. LEONARD: They are extremely Simple, your 


| 
| 
ing I will take time to give you rulings tomorrow. | 
| 
| 
| 
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THE COURT: On the Haizht, Gardner requests, when 
I say granted I mean Sranted in substance. I will not use 
the exact words. If f vary in any material way you can 
remind me when you take exceptions. 

One is okay. Same for two three, four, five, 
Six, seven, eight, nine, ten, eleven, twelve, thirteen; 
fourteen I will not grant. I will sive a somewhat different 
charze on credibility. 


MR. FRIEDMAN: Did you say thirteen, your Honor? 


THE COURT: Thirteen is okay. 


MR. FRIEDMAN: Are we with Haight, Gardner on 
thirteen? 

THE COURT: Thirteen is okay, fourteen is about 
credibility. I will not give that precise charge, but 
I will zive an adequate charge on credibility. 

Fifteen, of course, is okay. 

Now, damages: Sixteen ig okay. Now, seventeen 
and -- seventeen gets into sis problem of mitigation which 
I will have to discuss with you further, so I will reserve 
on seventeen. ue 

Eighteen 1 will have to check the case, and I 
apologize for not doing it. I don't know whether I should 
give that charze or not. 

MR. FRIEDMAl: Judge, have you seen the Feldman 
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2 | case that came down a couple of weeks ago? 
THE COURT: I haven't seen that. 


MR. FRIEOMAN: Judge Bloomenfeld wrote a 


5 | non-jury decision considerinz the inflation factor. Tue 


Secord Circuit just came down with essentially -- 


MR. LEONARD: There isn't any claim for future | 


lost wages in this case. 


9 | MR. FRIEDMAN: You are quite right about that. 


That is the better answer. 


THE COURT: That is the better answer. 


MR. KAIN: Same thing is true of nineteen. 


THE COURT: Eighteen is academic and nineteen, 


of course, is academic. 


15 | Now, 20 is granted. 


On the business of whether he should have worked 


earlier than the ten montns, is there any real evidence that 


| he should have worked? 


» | MR. KAIN: Only indirectly by references to Dr. 

Zitani or something but it certainly hasn't been pushed in 

this trial. 
THE COURT: I think that is a red herring. 
MR. KAIN: A reference concerning some of the 


medical reports referred to. 


| MR. FRIEvVMAN: May we zo back to 20? I think the 
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law in this circuit is settled that income taxes are not 
referred to the jury in any way. 

THE COURT: Judge Mutley referred to it in any 
way. Iwill check the case. 

MR. FRIEDMAN: I didn't take exception, if you 
think it is important. 


THE COURT: I haven't had time to look at it 


Are you going to insiat on arguing he should 
zone back to work before? I think it is a red herring. 

MR. LEONARD: We have the report of ur. Winorur 
put in by tne plaintiff and Dr. Winokur finds he is 
objective okay. 


THE COURT: As of what date? 


MR. LEONARD: As of August 16, ‘1971. 


THE COURT: I will grant it 
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MR. KAIN: May it please the Court, Mr. Foreman 
and ladiesad gentlemen of the jury: 

We have come now to a point in this case where 
each of the yous representing the various parties have 
an opportunity to come before you and to tell you what they 
think the testimony in this case has shown. 

Of course, what we think and our recollection of 
what has transpired in the course of this triai is necessar- 
ily colored, I suppose, by our own closeness and by our 
pre-conceived concepts, and I am sure his Honor will tell 
you that what I say to you, what Mr. Leonard says to you, 
what Mr. Friedman says to you -- none of what we say to you 
is evidence. 

I am sure his Honor is going to ask you to rely on 
your own recollection of what each of the witnesses said. 

I know this trial has consumed two weeks, and 
it may be a little difficult to remember exactly what was 
said by all of the witnesses, but you have been very attentiv 
during the trial, and you had an opportunity to listen to the 
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testimony and see the witnesses and, I am sure, to evaluate 


their testimony. So let me ask you to rely on your own 


recollection of what was said, not mine, not Mr. Leonard's 
nor Mr. Friedman's. 

In essence here, his Honor is going to tell you 
that we have two theories of liability upon which my client 
is liable. The plaintiff says we were negligent, and I 
am not going to attempt to define this for you, because the 
Judge will do this, and he says the ship was unseaworthy. 

It is our contenticn that nothing has been proved 
that would show the ship owner was either negligent or 
that the ship's equipment was in any way defective. We con- 
tend the negligence, if any, is the plaintiff's negligence 
or the negligence of his co-employees, and we contend that 
there was nothing wrong with the equipweat we had aboard the 
ship. 

Now, just let me, if I may, briefly -- and I don't 
intend to try to go back and give you a blow-by-blow de- 
scription, and I hope I am not going to get emotional, and 
I am not going to ask you to do anything but to rely on these 
facts and rely on your experience, your own common sense, 
your own ability to evaluate. 

As the Judge pointed out to you, you will recall, 
you do things every day and do as you took an oath to do, 

r 


—~— 4 we) 


SOUTHERN DIST!.ICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. — 791-1020 


RDP 3 


without fear, favor, sympathy. Just let me, though, tell you 


what I think the testimony has shown. 

Now, first of all, this ship came in with seventy- 
six containers - deck, and let's just focus for the moment 
on the off-shore side at Number 3. 

The plaintiff's testimony is -- 

THE COURT: You mean Number 5. 

MR. KAIN: Number 5. I am Sorry. 

His testimony, and the only testimony I heard 
with respect to this off-shore stowage, is that this contain- 
er was being removed (indicating). You will remember 
Captain Wheeler's diagram showed — had to take off at least 
one of the upper ones on the insore side of Number 5 because 
of these internal runner angles, which you will remember, to 
move it over. 

The plaintiff also told you that there were lLong- 
shoremen working inshore on the starboard side, eigh. men, 
two men working down on deck, he and his partner up on these 
containers, and there were longshoremen working on the in- 
shore side. 

So the testimony of the plaintiff is that as 
and let's talk for a moment and let me refresh your recol- 
lection as to what the plaintiff himself said. He said they 
put the hooks to lift off this container, and plaintiff ae 
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them on the side originally, and the later testimony was 

that it was an improper way to do it, but that is what he 
Said he did, and this was lifted off. It was brought all 
the way up and across. 

The boom was properly positioned, but he specific- 
a-ly said, in answer to direct questions, that "I did not 
feel any bump. There wasn't any movement on the container 
on which I was standing, no movement at all." He heard 
some scraping, and he said he was at the forward end, you 
will recall, bent over, and as this after container cleared, 
as it cleared, suddenly, for some reason unknown to him, 
this one went in four to six feet on the inboard container 
(indicating). 

Now, he said as a result of this container shoot- 
ing suddenly inboard he went overboard into the water. You 


will recall his testimony how originally he said he was 


hoisted up onto the pier. He later, on cross-examination, 


conceded that he had climbed out, because it's five or six 
feet. He was assisted up with the life ring, and he went 
to the hospital, and he told you what happened to him, that 
he was out of work for ten months, and he described to you 
what he did. 

For the moment at least I don't want to talk about 
anything but the factual aspects of this case. 
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Then he was followed by Mr. Morich, who gave pre- 
cisely the same story: no movement. Mr. Morich was on the 
container forward of this. No movement, no bumping, nothing 
that he knew caused it. Suddenly it moved in. No explana- 
tion. 

It is my recollection that the plaintiff did not 
know where the booms were spotted. It is also my recollec- 
tion that Mr. Morich hazarded a guess that Mr. Morich was 
somewhere forward of the outboard container here. I know, 
and I have a distinct recollection, that Captain Ash said it 
should be spotted over. Captain Wheeler was of the opinion 


that it should be spotted directly over that outboard con- 


cainer. Mr. Lannigan did not know where it was spetted, but 


the mark is still there, the X, still there where he thought 
it should be spotted. 

If you will recall, Captain Ash then came on the 
stand, and Captain Ash, I submit to you, was unable to give 
any logical explanation which would account for this move- 
ment inshore. He talked about imperceptible combinations 
of forces. He talked about tugboats going by. He talked 
about tides. He talked about transferring water within the 
ship, and he had no explanation. 

Then we had, if you will recall, the long week end, 


and Captain Ash came back on Tuesday morning, and Captain 
uy 9c 
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Ash then gave as his opinion that when this was picked up, 
again for no plausible reason but for imperceptible reasons, 
this container swung, Striking this one, causing this one 
to swivel. 

This was Captain Ash's opinion, apparently arrived 
at after some thcught over the week end. 

Captain Ash was, in turn, followed on the stand 
by Mr. Lannigan. Mr. Lannigan told you how he just happened 
to be in Mr. Heller's office and in the course of conversa- 
tion it was mentioned that Mr. Picinich had a case, and then 


Mr. Lannigan recalled that, oh, yes, he remembered this case, 


Then Mr. Lannigan came into this courtroom, and he 
got on the stand, and what did he tell you? He told you that 
one, his gang had completed the discharge of twelve con- 
tainers from Number 4 hatch; that the ship's officers had 


opened -- the ship's crew had opened Number 4 hatch, which is 


and he had seen it happen. 


a mechanical or MacGregor type hatch, and that in preparatio 
for the discharge of the fargo, general cargo from the tween 
deck, he had gone forward to a ladder at the forward end of 
Number 4, and he was going down, and he put his Fight foot 
over onto this ladder. 

Now, this is part of what we asked you to do in 
the beginning: to use your common sense. If this is this 
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hatch square, and if I stand in front of it, this edge of the 
booklet being the hatchcoaming, if I put my right leg up and 
over that hatch coaming to switch on to that ladder, I sub- 
mit to you that I turn inshore. I necessarily have to. I 

am looking aft. This is the offshore side (indicating). Thig 
is the inshore side (indicating). 

So what he described, I submit to you, using your 
common sense, would cause him to turn inshore. 

But something else I submit to you is even more 
important. He was very emphatic as to the fact that all 
containers had been discharged from Number 4, and he was 
confronted by Mr. Leonard on cross-examination with the 
stevedores' activity sheet, that shows what these various 
gangs were doing at particular times. 

You will recall that it shows somewhere around ten 
o'clock the containers were discharged at Number 4 hatch. 

It was my recollection that Mr. Lannigan fixed the time of 
this accident at approximately nine-thirty to 9:45. 


I submit to you the plaintiff in his examination 


before trial testified under oath it was about twenty minutes 


after eight. The ship's logbook records the time at 8:50. 
I don't at the moment recall the time on the stevedores' 
accident report, but it is fixed certainly at some time 
before nine o'clock. 
Hy” 
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There is no question from the testimony of all the 
witnesses, including the ship's chief officer, that at the 
time of the plaintiff's accident there were seven containers 
on the port side of Number 5. There were some containers 
on the inshore side. We know at least there had to be the 
top one gone. 

Now, I ask you what reason, what possible reason, 
what suggests itself to you that the gang at Number 4 could 
- remove all twelve containers while there were still seven 
containers remaining offshore at Number 5, and while there 
was an indterminate number inshore at Number 5? But that is 
Mr. Lannigan's testimony. 

Now, Mr. Lannigan said he did ng see the accident, 
that he heard a noise, which he described, I think, 


thud, that he looked up, and he saw -- and I recall 


2 
waiving his hands -- he saw Mr. Picinich off balanc e. He 


then saw his body, as he recalled it, falling free over the 
side. 

I just want to call your attention to the fact that 
at the time Mr. Picinich said he was bent over, he was pull- 
ing on one of these wire lashes. 

Captain Wheeler testified, and you will recall 
there wasn't any real disagreement on cross-examination by 


Mr. Freedman, that you could not see all of his body, that 


or 
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had he been standing up, because of the line of sight and the 
elevation from where he was standing, which was a distance 
described to you, and the line of sight, you could only see 
the upper part of his body. If he was bent over pulling the 
wire, I submit to you it is inconsistent to believe that 

you could have seen any part of it. 

But the one thing I am absolutely sure of, the 
silent witnesses, the documents prepared at the time, which 
show when this stevedoring activity took place, make it ab- 
solutely, conclusively true that it did not occur in the 
fashion Mr. Lannigan testified. It did not happen at nine- 
thirty or 9:45. There is no way that at the time of this 
accident, Mr. Picinich's accident, that all of these con- 
tainers had been removed. 

That is why we ask you to use your recollection, 
use your common sense, pay attention to the testimony. 

Then, again just briefly reviewing the testimony, 
Mr. Vangsnes, who was the ship's mate, and who, incidentally, 
no longer works for the ship owner, came here at our expense 
to testify. He told you that he did not see the accident. 
He told you the condition of the containers when he got back 
aft. He told you that he had made a logbook entry at the 


time, and he was subsequently confronted with an accident 


report, and he was asked why didn't he put that in, too. 
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It was his recollection that he got that some time later in 


the day,and it is my recollection he told you he did not know 


1 
when. 


You are going to have to evaluate the impression as 
to veracity and truthfulness of all of these witnesses, in- 
cluding Captain Vangsnes. I submit to you, in my opinion his 
failure to include all of this in the logbook may have been 
an oversight. I don't think it is a serious one. I don't 
think it is an entry that is required, and he testified he 
was not required to put the stevedores' records in, and it 
is in evidence, the stevedores' safetyman's report. 

If you want to read it, you may read it, and you 
will see it is prepared by a safetyman, and it is not an 
eyewitness report. 

Again I ask you to use your common sense. Does 
the vessel's chief officer, who concedes he has no reason 
or concedes, rather, that he did not see the accident, and 
nobody on the ship that he knows of saw the accident -- what 
Suggests itself to you as a reason why he would attempt to 


withhold any information from his owners? Would he do it 


on the basis that this is necessarily the result of the 


accident and was going to necessarily result in a lawsuit? 
That is something you will have to evaluate. 


Should a ship's officer assume that anybody who is 
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injured, there is an immediate lawsuit behind it? I don't 
know. That is for you to decide. 

But you then have what I think, in my opinion, is 
the only graphic testimony before you as to how these lines 
of force work, how a house fall works, what happens when 
these various forces are applied -- and I am not a rigging 
expert; I am not a stevedoring expert, but I submit to you 
that thse two diagrams which I have before me, Defendants' 
Exhibits P and Q, are the only attempt by any witness to 
show you at least what happens in the discharge of cargo, 
what forces are involved, how it is done, what happens when 
various things are done in the course of a discharge. 

I don't propose to go over all of this to explain 
it to you. Captain. Wheeler did. Nobody has made any other 
attempt to do it. 

He showed you -- and he illustrated when he did 
so -- that if this boom had been plumbed over Number 2, as 
he told you, as shown on that diagram, Number 1 could be 
lifted -- assuming good winch operation, and let me mention 
this for a minute: this is the longshoreman winch operator 
in the control station you see here at 1-A. That is not a 


ship's employee. That is a stevedore employee. 


I tell you, and I anticipate his Honor will tell 


you, that if this winch operator becomes confused or does 
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not do his job Signtly, or, t2 borrow a colloquialism, 
momentarily goofs off, that does not make the ship owner 
liable. That is not the ship owner's negligence. That is 


his individual negligence. 


Our contention is that we were not negligent in 
contributing to this accident, that we did not do anything 
that we should not have done, and we contend there was 


nothing wrong with our equipment and nothing wrong with the 


Stowage and nothing wrong with the lashings which we pro- 
vided. 

Now, for a moment let me just talk to you about the 
testimony on the propriety of the Stowage. The only testi- 
mony before you in this case as to ie propriety of the 


stowage is the opinion téstimony of Captain Ash’and Captain 


Captain Vangsnes testified. Captain As h told you that it wa 
in his opinion an absolute requirement that there be stacking 
plates, that there be premeasured lashings. He brought in 
exhibits from a Peck & Hale catalog, and he told you this is 
the way, in his opinion, this cargo should have been stowed, 
notwithstanding the fact this is a dry cargo ship. 

He also expressed the opinion that if it was nec- 


essary to modify a dry cargo ship that carries containers 


Wheeler, and Captain Ash,’ who concededly -- I am sorry. 3 


on deck, to put on these particular type stackings, he 
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mentioned you could put a steel beam, and you could install, 
in addition to the steel beam, you could install different 
pad eyes at various places on deck, i:. »sther words, sub- 
stantially modify the deck of the ship in order to carry thes 
in the manner which Captain Ash said was necessary in order 
to comply not only with good seamanship but in order to 


comply with proper stevedoring practices. 


way that this cargo can be put. He talked about how neces- 


Sary it was that these lashings remain on these containers 


properly secured until just about the instant they were 
lifted, that in his opinion it was improper to cut any of 
these lashings loose as a group because of the instability. 


I was surprised by the fact, because it was some- 


od He told you, in effect, this is the only proper 


thing I did no: expect. He said that is not so. When they 
were loaded in Damman they did not have to be lashed as they 
came on board. They were stable enough. It did not require 
it. Only when they were taking off. 

llere again, this is something you are going to 
have to decide. Does that seem logical? What reason sug- 
gests to you that they are stable enough when they are 
loaded, but they are not stable when they are discharged? 

Here again, let me go back to the silent witness. 
What does the logbook say? The logbook says they were loaded 
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in Damman; the ship sailed at four o'clock in the morning of 
the 29th when they were loaded, and they were loaded and 


the ship sailed before the securing had been completed, 


o'clock that night, thirteen hours, approximately, to complet 


the securing of this particular stow on deck, these con- 
tainers. 


There is no entry in the logbook that these con- 


and the crew, accordi:ug to the logbook, worked until five | 


tainers were falling or they moved or whether there was any 


untoward incident resulting from the fact they were not 
stowed 1 arly. | 
Now, they came into New York, and again the logbook 


shows -~ and the Captain read it to you -- Sunday, the day 


before this accident, all of these lashings were taken off by 
the crew, turnbuckles turned loose. What happened? Did 


they all fall? 


If Captain Ash is right, why didn't they fall off | 


on Sunday? They had to wait until Monday, waiting for the 


imponderable conditions Captain Ash talked about, none of 


which he could spell out for you. 


There again, nobody has testified and there isn't 
any evidence in these cases that out of the seventy-six con- 
tainers why this was the only unstable container, this out- 
board container at Number 5. 


&#A 
e % f 
SOUTHERN DIST! ICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY S(OUARE, NEW YORK, N.Y. = 791-1020 


It has been a long time since I had any physics, 
but I recall, under the elementary laws, that a body at 


rest tends tc remain at rest unless something moves it. 


This container weighed two tons. No dispute about that, and 


there is no aispute about the fact that this container had 
four bearing surfaces. Not liks when it is up in the air. 


It had four bearing surfaces. 


The only testimony in the case is about a thousand 
pounds of weight on each of the four corners. 

What caused it to move? Where did the force come 
from, if it moved? And I say if it moved,because I wasn't 
there, none of my ship's officers or crew were there -- if 
it moved, and the plaintiff's witnesses are the people who 
say it did, I believe that the explanation offered to you 
is ridiculous. . But here again, you rely on your common sense 
If 1t moved, considering the rig of this cargo, the way it 
was described to you, lookina how the operation works and 
the force is applied, what caused it tc move? Where did 
the considerable force, as Captain Wheeler testified, where 
did this considerable force come from? 

This inshore container -- and we are sot talking 
about a piledriver or a battering ram. The movement of this 
container is controlled by th: falls, by the two wires. 
Captain Wheeler pointed out to you that if in discharging 
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this you handle your up and down fall correct, taut, strain 
it, and use your Burton fall correctly, you move it. . What 
brings it back when it is moving? If it is moved incorrectly 
and if this fall is not handled correctly, I submit to 


you the only logical explanation is that it is through the 


negligent act of the man who is operating, who controls the 


movement of these falls? 

You can hear all kinds of explanations, but I 
submit to_you nobody is going to give you an explanation 
that is going to say, and there isn't any testimony that 
there was anything wrong with the rig of the house fall or 
there is anything wrong with the way this rig is made. My 
recollection is that nobody, including Captain Ash, said 
that this rig was improper. 

It had to be, I submit to you, if there was an im- 
proper movement of these, it had to be the negligent acts of 
that longshoreman winch operator. 

I also submit to you that on the basis of the 
testimony, as I understand it, even assuming the negligent 
act, I personally have difficulty in understanding where 
the sufficient force comes from. We have Mr. Lannigan's 
testimony when he got there, twenty minutes »fter, after 
he had been down at the tween deck, and he went back, he 
found this top one still askew. My recollection is -- and 
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here again please rely on your own, not mine, is that this 
one was gone, and this is in effect the way he found it 


(indicating). I think he used the word "askew". 


Here again, where is the direction of the force 


that drives this container in this fashion? Is it logical 
that a two-ton object, bearing, as it does, on four corner 
castings, and that is not disputed -- what does it pivot on? 
Is there some central place? No. It has to pivot on the 
corners, all four of them. 

Are they metal to metal? No. They are on a strip 
of dunnage. You will have to assess the effect of wood 
dunnage. 

I think Captain Ash -- and I found this incredible 

-- was of the opinion that dunnage, wood between two metal 
surfaces, enhances the possibility that it will move easily. 
In other words, it is a question, and I leave this to your 
good sense, is the friction co-efficient where you have 
metal to metal more likely to move more easily than if you 
had wood in between? That is for you to decide. 

Captain Wheeler says no. Captain Vangsnes says 
no. Captain Ash s:s just the opposite. 

Now, I wasn't there, and I can't give you an 
explanation. The plaintiff has attempted to give you an 


explanation which I submit is totally unbelievable. You 
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you will have to decide whether perhaps Mr. Picinich lost 
his balance or perhaps he was pulling on a wire and suddenly 
it came loose and then he went over the side. You will have 
to decide whether not only that is how the accident happened, 
but I submit to you that unless you believe Captain Vangsnes 
made out his logbook entry out of the whole cloth, you 

will have to believe that somebody, because Captain Vangsnes 
So testified, somebody among the longshoremen told him that 
the accident happened when Mr. Picinich lost his balance. 

But I submit to you nobody has given you a logical 
explanation. I don't think anybody -- and I hope nobody did 
convince you that an empty container coming in this direction 
even if it were to bump, could perform the act of moving 
this over like that (indicating). 

& Again, I ask you, use your own experience, your 
good common sense. 

Now, let me just touch briefly on the medical. 

You heard the doctors. You have heard the medical testimony. 

I just want to point out to you that you have not heard any 
testimony by any treating physician, and you are told that 
although Mr. Picinich did go back to work ten months later, he 


went back in three months, and he worked a day and a half 


and came back at the end of ten months, and he has worked 


since. 
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They tell you that he is depressed, and he is 
apparently anxious. I think there is talk he has resentment 
and that he is anti-social and that he does not enjoy all 
these social activities. 

I think you will have to concede that all the 
doctors who have testified have told you that none of them, 
nobody, had any knowledge of his prior condition as to his 
mental state, 

Undoubtedly, somebody is going to suggest to you 


that if Mr. Picinich had any of these Symptoms prior to his 


| 
accident, why doesn't the defendant or the stevedore prove "| 


Here again, I ask you to rely on your common sense. If the 
treating doctors make no mention of this and Lf it is only 
by doctors who examined him, not as treating doctors but as 
examining doctors, and, I submit, in preparation for the 
Claims aspect of this case -- if they reported, and it is 
not recorded by Dr. Santoro, the treating doctor who treated 
him, is there any significance to that? Is there any 
Significance to the fact that the hospital record at St. 
Mary's Hospital in Hoboken notes he was fully oriented, 
alert, ambulatory, Said he has bruises, a hematoma on the 
side of his face, a contusion on his arm and his ribs, is 
there any significance to that? 

Mr. Picinich's son-in-law and his wife tell you 

Su 
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that this aspect of his personality also transpired or 
resulted since his accident. I don't have to say, of course, 
that Mrs. Picinich and the son-in-law at least have an 
interest in this case, as does the ship owner, as does the 
stevedore. 

You are going to have to evaluate this. 

I think it was generally conceded by all doctors 
who testified before you that in addition to traumatic 
aspects, or whatever part trauma may have played in personal- 
ity changes, that the wear and tear of living also plays some 
part if Lt. 


I think it was mentioned later the fact, that he 


was suddenly taken by surprise, and he was precipitated over 


the side, and I submit logically I would think that is a 
traumatic experience. But I think I would consider that 
being struck suddenly by a keg of olives in '68 might have 
been a traumatic experience, in June of "68. And perhaps 
being struck across the face and having his nose laid open 
or broken or whatever it was, the facial injury he had from 
a broken wire, might have been termed a traumatic experience 
im #pril. "74... zr ‘s fall from a ladder in May '74, during 
which time he was, or as a result of which he was twenty-six 
or twenty-seven weeks out of work. 

Maybe, I submit to you, some of these were 

an 
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unexpected and traumatic experiences. Maybe these were un- 
anticipated at the time of their occurrence. These are all 


things you will haveto decide. 


in conclusion, I just want to call your attention 


to the fact and remind you, as you have been told, which 
yo. have agreed to, been Sworn to, not to decide this case ou 
of fear or favor, that under our system this is the only 
Opportunity that any of us have to have our day in court. 


We are not deciding this by a trial by combat. 


We are not asking Mr. Picinich to put his hand in boiling 
oil in order to ascertain whether he is telling the truth. 
We have, with some assistance, I think, from the English, 
come up with a jury system, and it is working, and its 
success depends entirely on how the jury evaluates and what 


the jury does, and I do, and I think most of the lawyers 


and judge. allajree that assuming you have an Opportunity 


to have jurors evaluate -- it may not be a perfect systen, 
but it is the best ve have. 

You are people from all walks of life, all differ- 
ent backgrounds, different education, different jobs. The 
reason I mention this is because I want you, in considering 
this case, to tRink about these small aspects. 

How do you evaluate that a witness is telling the 


truth, such as Mr. Lannigan? It is important whether at 
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the time of Mr. Picinich's accident, all of the containers 
at Number 4 were off the decks? Does it play any part in 
Mr. Picinich's accident? Of course it does. It becomes 
important, because it is some indication of the validity 
of the recollection of Mr. Lannigan as to what transpired. 
Ne did not equivocate; he did not say "Maybe." He told 
you flatly, unequivocally, that this was so. Then he told 
you precisely where he was and where he was standing and 
how he looked. He did not say, "I was over back of the 
containers on the inshore side" or "I was back of the 
containers on the offshore side. I was right there, going 
down into that hatch, and I could see him for that reason. 
I was forward; I heard a thud; I looked." 

He did not tell you he was facing inshore, but he 
looked. That is what makes it important. It helps you 
evaluate the witness, and that is true of any of these 


witnesses. 


Is it important that Mr. Morich and the plaintiff 


said that this was all the way clear (indicating)? I 

think that is important. They are the only people who had 
an opportunity to observe the movement of these containers. 
Mr. Lannigan told you he did not see any motion of the 
containers; he did not see anything when he went there, ex- 
cept the plaintiff going over the side. 
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Captain Ash, the ship's officers did not. Captain 
Wheeler did not. Just these two men. They did not tell you 
there was any bumping. They did not ceescribe any movement 
from one side to the other. 

You may say, "Well, Mr. Picinich did not know, be- 
cause he was in the water." But Mr. Morich told you the 
Same thing. How good is his recollection? They Gid not 
hear any bumping; they did not see any bumping, and they 
did not find any motion in this container at all, either one 
of them, on their testimony, until this one was clear eight 
feel in the air. 

They told you that no movement started on this 
container until this one was clear, and for a while there I 
thought we were going to be subjected to a claim that these 
had moved uphill sudeenly. 

If you look at the stowageand the testimony as to 
the camber of the deck, that is not something that we got as 
a defense. That comes off the ship's plan. Captain Ash even 
had to concede the camber. He did not know the amount of it, 
but the ship's plan shows it was sixteen inches. But until 
the fortuitous arrival of Mr. Lannigan in Mr. Heller's 
office, nobody had any explanation for this except that this 
container moved uphill against camber. Then, fortunately 


or unfortunately, depending on your point of view, in comes 
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Mr. Lannigan, who just happens to recall that he knows all 
about this case, and he provides not another explanation 
as to the forces or the blow. 

Isubmit to you, is it possible somebody thought 
this was not too plausible an explanation? Coincidence, 


if you will? 


Captain Ash never, until after the fortuitous 
finding of Mr. Lannigan, never, never expressed any idea 


that this container was knocked askew. When it was knocked 


No testimony on that. But he did not offer any explanation f 


askew, if it was, how about the effect on the front ones? 
© 


that until the very day that Mr. Lannigan, who discussed it 
with nobody, who did not even talk to Mr. Friedman or Mr. 
Heller about what transpired until the very day that Captain 
Asn discovered, strangely enough, and so did Mr. Lannigan. 


In conclusion, may I just say that this is the 


last opportunity that I will have in this case to talk to 
you. I mention it only because it is possible only in the 
summations or Mr. Leonard or Mr. Friedman, somebody will 
Say to you that if what Mr. Leonard says or Mr. Friedman 
says is so, why doesn't Mr. Kain get up and state his 
version? Why doesn't he attempt to rebut that? 

“The simple answer is, I am not permitted to. So 
I ask you, please, rely on your recollection, your own 
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recollection. I think you owe that to all of the parties, 


tion of what the witnesses said, what the exhibits showed. 


| 
your recollection of what the testimony was, your recollec- | 


If they concur with my recollection, Mr. Friedman's recollec- 
tion, somebody else's recollection, that is fine. But if it 
is at variance with my recollection or anybody else's recol- 
lection in this case, since you are the sole triers of the 
facts, I ask you to please rely on yours. 

I ask you to use your common sense, and both I and 
my Client are confident that if you do so, your verdict 
must necessarily be that this ship owner, whatever the 
cause of this accident, was neither negligent nor was the 
Ship or its equipment unseaworthy. 


Thank you. 
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open court - jury present) 
COURT: Mr. Friedman. 

MR. FRIEDMAN: May it please your Honor, Mr. 
Foroman, ladies and gentlemen of the jury and my distingul 
and able adversaries, and Mr. Picinich: 

You must understand what I, the other lawyers, 
the witnesses, the Court is saying but whose substantial 
interests are in your good hands, as well as the substantial 
interests of the shipowner. 

This is a case, as any case 1s and should be, 
between Mr. Anton Picinich, an individual, and a company 
that owns this ship, apparently other ships. They are both 
entitled -- the McGrath Corporation, es his Honor has indi- 
cated, has an interest in this case, an interest that will 
be decided by the Court, as they are free to choose, and 
not have that submitted to you. They are, of course, 
affected by this case which is why Mr. Leonard arose to 
speak. 

It is a case between those parties, ladies and 
centlemen. It is of extreme importance that you judge 4% in 


a way of giving equal and fair concern, without any partialit 


to any interest, and not to be led to any kind of judgment 


of the case as to the qualities and the nature of any of 


the personalities of any of the counsel who appeared before 
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you. Mr. Heller and I have appeared for Mr. Picinich and 
3 || obviously experienced counsel have appeared for the ship- 
| 
: 4 || Owner and the stevedoring company. They are entitled to your 


fair consideration and no less consideration Mr. Picirich 


is entitled to. 


I don't have the experience in maritime matters 


that these two gentlemen devote themselves to, but I 


hope I am an appropriate advocate of Mr. Picintch's interest. 
Pz=ain I hope they would wish no less. 
I don't think they can make an argument that the 


resources that Mr. Heller and I can bring to the gathering 


of evidence in a case of this sort is anywhere near the 


equivalent that they and their offices and representatives 


can bring. I think that is not a totally unimportant 


consideration in this case. You have had seven trial days, 
1 if you. will recall. Today is the eighth day that we actually 


18 ! sit. Seven days were devoted to taking of testimony. There 


| 


have been a number of witnesses who have appeared. The 


defendant's total presentation of witnesses in this case 
_ } were three: a chief officer of the ship which had 40 


crew members, according to Exhibit 4, and he says he has 


no personal knowledge of the happening of the accident, and 
| nobody else from the ship %s brought at all. 


it is not an issue alone of somebody 


Mind you, 
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seeing the incident of the fall. We can safely accept the 
idea that when the man fell unexpectedly, unintentionally -- 
I mean nobody intended that he fall -- totally unanticipaced 
not only as to him but as to anybody else, and over he went, 
that flew people would have an opportunity to see that moment 
of the fall. But that is not the only aspect that has been 
relevant. You have heard such an avalanche of testimony 
as to stacking devices, dunnage, the position of the con- 
tainers, various other aspects that many people could have 
testified to. It didn't have to be -- I mean the failure 
to bring in witnesses to all of those elements is not 
answered by sayirg that the 40 crew members were at break- 
fast and nobody happened to see the mement of the fall, 
if tnat is so. It is not an answer not to bring in anybody 
else because there were other issues and items of testimony. 
Indeed, just to sort of zo a little bit out of 
order, such an argument has been made that Mr. Langan 
didn't have a line of vision standing six feet tall at 
the forward end of number fbur hatch to place on the horizon 
where Mr. Picinich was sixteen to 22 feet, to take his six 
feet, up in the air, some 35 feet away at that angle. 
And notice who testified there was no line of 
vision to that effect? Mind you of the two witnesses, 


excluding Dr. Kaplan and his area of authority in this case. 
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As to the liability aspects there were two witnesses only: 
the chief officer and Mr. Wheeler. Who testified that 
there was no line of vision? Not the chief officer. He 
never testified. The only testimony we got from the 
ehief officer, and talk about ty skills, I can. tell you (this: 
they say never ask a question you don't know the answer 
Co. Never put your head in the lionta’ mouth. Certainly 
that chief officer had ect here any number of days, had 
been prepared by counsel for the shipowner, had gone over 
the case and was certainly no friend to the plaintiff's 
Side of this case. I took the liberty of sticking my 
head in the lion's mouth and having him demonstrate the 
line of vision on the ship's plan. Never did they come back 
and ack him to say but this, but that, there was no line 
cf vision in fact. Never. Think about) 1t. 

Who testified there was no line of vision? A 
man who has never been on the Concordia Viking in his life, 
who is 300 times in the past number of years appeared as a 
professional witness in maritime cases. He makes his livinz 


this way and who hadn't, indeed, been to sea in 20 years. 


I mean, of course, Mr. Wheeler. Only he so testified, against 


the authoritative statement by this hatch boss. A trusted 


Supervisory employee of McGrath Corporation, wr. by one word 


A 


rendered invalid the representation Mr. Leonard made to you a | 
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few moments ago. He said the longshoremen travel about 
working for different companies. The nard fact is -- 

THE COURT: Keep your voice up? 

MR. FRIEDMAN: I'm sorry. 

The hard fact is Mr. Langan pointed out he has 
been an employee of McGrath Corporation and I recall the 
number of fifteen years. It may have been something 
different, but it was in that range. So what little evidence | 
we have about people being long-time employees of different 
corporations, it just doesn't co in Mr. Leonard's direction. 

Sometimes I sort of get started in a summation 
a little improperly by responding to little points that 
bother me. It does bother me that Mr. Leonard should 
think that his version of a fair contest, for a man whose 
life is at stake, who has his dayin court, the so-called 
legendary day in court, becomes eight days. You make a 
decision as to Mr. Picinich one way or the other, whatever 
you decide, that will last a lifetime. 

You heard the life expectancy tables. 20.7 
years (from How, it has been four and 6: third since the 


accident, some close to 24 years, 25 years involved in 


this case in the man's lifetime. You will make that decision. 


So Mr. Picinich who probably does have enough 

languaze skill, he passed the citizenship test, manages to get 
Ra 
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arcund the cityof New York and respond to longshoring 
commands and directions at work. So he is to match his 
command of the language against the command of the language, 
the skills, the years of training as an advocate and as a 
questioner of Mr. Leonard ard of Mr. Xain. That apparently 
is the shipowner's and stevedore's idea of a fair snatch. 
Enough said for that. 

I listened to tneir summations and I ask you now 
to: throw your minds back to it, to when we started the 
trial eleven days ago. A few moments ago did you hear 
one reference by either of the two counsel to stacking 
devices? I didn't. They have stayed away from stacking 
devices as if it weren't in the case, as if it didn't exist, 
when we all know, and I don't want to oversimplify a case, 
I don't want to insult our presentation of the case or 
your reception of the case by saying it tsvall that simple, 
it ig one thing. Very few things are that simple. But 
certainly this case has as one of its central aspects 
(indicating) that. And the suggestion that it doesn't 


exist, that it is some kind of strange animal, do you 


recall when his Honor, with all of the intense interest 


which I think is marvelous, he keeps us interested and 
excited about a case, it is marvelous the way the judge asks 
questions, inquires about matters and sometimes cuts of) 
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lawyers when they wander into unnecessary areas. 


Can't we get some objective evidence, can't we get a picture, | 


an item so the Court and jury can see, he said? And finally 
it was McGrath, Mr. Leonard's client, who produced 

the stacking device. They exist right there on the pier. 
You can see this is not brand new, it's been used. When it 
comes to the ace there is such an unfamiliarity. What 
is this strange device, whoever heard of a stacking device? 
Isn't it interesting with all the resources of these defen- 
dants not catalogs, no books, no demonstrations from impartial 
sources that have nothing to do with this case, presents any | 
pictures, portrayals, standard ways of handling container 
cargo in the manner that their expert witnesses who are 


paid “ees come on to testify? No such impartial outside 


evidence in support of their cause as to the strangeness, 


the nonuse, the frequent nonuse, the general nonuse, in 

the last few years, and I am talking about '71. I am not 
talking about 1955 or 1960. Container argo is a development 
in the maritime industry, as has been pointed out, is moderate| 


young. It doesn't zo back to the Phoenician days as 


ships do. They have existed for years and Captain Ash was 


able to present cuts from major texts that show it. Where 


are the cuts from the major texts of stowage, of seamanship? | 
| 


His Eonor had to plead to the presentation of a text that woul 
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have a portrayal and get it from the library upstairs. 


Where is their authority for the concept that this 


is not in the case? we have authorities, Exhibits 5, 6 and TA, 


one cut after another, that we didn't produce or manufacture 
for the sake of this case. We have the item itself. 

There is another little item I want to talk about 
before I get into other things. You heard Mr. Wheeler, 
and again it was from Mr. wheeler alone, come out with the 
statement that these containers sit on four corners like a 
table. Well, that was kind of central because he developed 
an argument and I will come to how important or unimportant 
4t was. But he developed an argument as to how a struck 
container would respond to being struck, as to whether it 
was sitting like a table on four legs or casters as against 
whether it had flat edges all around sitting on whatever it 
would be sitting on. Assuming, of course, that the stacking 
devices are not being used, as is the conceded fact in this 
case. 

Take a look at the metal? See the way it goes. 
Remember, they made much of 2 point, because I turned it 
over so we can have the bottom of the one that Mr. ee 
working surface was sitting on. They said lok, this is the- 
model of the bottom corner. I'mrmmt zoing to pick it up 


now because it is kind of heavy. You can visualize it, I'm 
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sure. Tats, is. the, surface on wiien, ¢t.isate, .You) see. 2 
caster protruding here? This is flush. 

Now, someone might say Mr. Friedman is taking 
advantaze. Mr. Friedman doesn't have the rest of it and 
that is an argument. Mr. Friedman does have the rest of 
it, because the photograph they produced, Exhibit DL, shows 
avery nice picture cf the end, the eight foot end of 
the container, and you will see that it is a flush surface 
right along with no protruding casting. 

Again, how important it is to the entire case, 
well, they tried to make it important. But if they think 
it is that important, then give it a hard look, both the 
model ard their photograph and decide whether, in fact, 
that was not a flush rim and not four corners with that 
distribution of weight. 

It is easy for Mr. Wheeler to try to say things 
long after Mr. Ash has left, long after they talk about 
the skill of the lawyer. I'm no adversary against Mr. 
Wheeler as to maritime practices and the fine points. I 
have to go home, think about it and wonder. And then with 
a hard look, and after he is out of the courthouse and it 
is too late to resume the questioning, I say, gee whiz, 
but the evidence, the exhibits remain. 


How important is that anyway? You know, accidents | 
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happen, aS we all Know, not when proper practices are 


3 | followed but precisely when there is some deviation. You | 
4 i can't describe and discuss what must have happened in 
5 


an accident by making a series of assumptions that nothing 


6 but proper practices were followed. After all, with some 
7 | degree of experience in doing things we can safely assume 
a that if nothing but proper practices were followed the | 
? accidents wouldn't happen. Something went wrong, or Anton 
ae 
10 Picinich would not have fallen 35 feet into the water. It | 
2 wasn't supposed to happen. And we learn, and I have my | 
12 | finger where I marked it on the rope. I thougnt it was 
= f pretty important. Captain Wheeler couldn't move away from | 
. that because it 1s just too obvious. You look at a clock, | 
* | if you played with a Yo-Yo when you were a kid, you just | 
i | 
a know that a two ton weight hanging at the end, and this | 
17 | 


is the end, it is marked, at the length, and it doesn't 


matter whether it is hanging from wire or string. It is 


the fact..it.is hanging, it. is. going to spin, rotate, move, 


and there is no telling for sure, at least within the range 


this direction 


of a few feet whether it is going to move in 


or that direction 


or another direction. And that is why | 


every witness that I heard Nthis courtroom said there was 


a scraping, a contact, 


a hittinz, a bumping. Nobody said 


that the inboard container was plucked free of the bearings, 


~ ne be | 
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of its nestling place without any contact with the outboard 
container on which Mr. Picinich was standing and: working and 
doinz his assigned duties. 


If anyone had said it, I think your common sense 


would tell you that it is just, in effect, an oversight or 
lack of knowledge on their own part because any kind of 
reasonable application of common sense would say to you that 
the likelihood of some contact between the container bei.g 
lifted, once they -- when I say they I mean the shipowner -- 
or anybody they employed, and I want you to listen to his 
Honor's charge as to the responsibility under the maritime 
law when a man suffers an industrial accident. Mr. Picinich 
unquestionably suffered an industrial accident. There is 

no question he went off that place on the second tier con- 


tainer into the water. There was an industrial accident. 


Whether the shipowner, whose equipment and facility 


he fell from, and I will ask you to listen to his Honor's 
charge with respect to the duty and the obligation of the 
Shipowner, whose work he is doing. Whether he is hired by the 
stevedore corporation or not, he is doing ship's work. In 
ancient days ship's crew did all that work. Modern days 

they have stevedores. They have it delegated, but it is the 
ship's work. The law of the sea goes back literally to 
Phoenicia. 

Us 
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his compensation under 


the maritime law of the breach of warranty of seaworthiness. 


That doesn't mean that the Concordia Viking was about to 
Sink. What that means, and what we claim here very simply 
is, that a particular time and place, 1850, July 12, 1975, 
in the a.m., number five hatch, port side up on the roof of 
the second tier cargo container, offshore, just right at 
that location, was that a location in which Mr. Picinich 


was called upon, was assigned to do work aboard that 


| 
ship? That's question one. Ve submit the answer is conclusivel 
| 


yes. 
In fact, the work he was called upon to do, 
interestingly enough, and it wouldn't matter but it just 
so happens that it was a voidable work. Why do I say it 
was avoidable work? Because that risk and hazard of going 
up on that roof there didn't have to be so. If the ship's 
crew, which had elected to take off these lashings in 
advance and turn all these cargo containers adrift so they 
were not secured in any way when the longshoremen had to 
come on and do the discharzing work. They were supposed to 
take all these lashings down. Two they overlooked. Is it 
human? Yes. That doesn't mean it is not an error. It 
is human to err, but 1t is error. As a result of that error 


a longshoreman had to 30 up on top for the ship's benefit to 
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rescue lashing gear that they wanted to keep as part of 
their ship's equipment? He was literally doing a favor for 
this shipowner. 


Well, they say to that, you would have had to so 


up anyway to fit the hook in. Not necessarily so. If, as 


indeed the chief officer testified, they had lashed these 
containers down as is shown in the cut, the impartial 
source, not prepared for the purpose of this case in con- 


tainer's two tier, you could get the hooks in from each side. 


But they elected to do four. Even if you put these two 
together and If you.made it two tiers, if you just left 
a little room you could have put a ladder against either 
end and reach all four hooks of each cf the second tier 
containers and nobody would have to go up on that 

Oh, 14 18 a little bit of like playing. chess 
Or checkers. You have to look ahead. When you put them 
On the ship, you have to look ahead as to how you are zoing 
to take them off the ship. But is that not a fair request 
of experienced ship operators, to be concerned with the 


safety of the men in the next pot or tne foreign port that 


@re toinz to have to go the discharzing work? 
Regardless. He is up there pursuant to doing 
ship's work, benefiting the ship and they know that this 


inboard container is zoin:: to have to be lifted. Now, the 


- §GL 
su 
SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. — 791-1020 


rd/1f/738 

hip has elected to pack them in, in effect, one against 
the other, or just about one against the other. ‘And they 
know that when they have to be discharged they are going 

to be hanging in this pendulum condition. So that is 
foreseeable. The different witnesses would cali it a 
scrape and one would call it a hit, another would call it 
a bump and the fourth would call it a thud. You don't 
have to be a lawyer, but anybody who has had the experience 


of asking as few as three or four people to describe some 


relatively sudden event that all three or four people happened 


to see, k.ows that you are going to get a slizhtly different 
version, a different choice of vocabulary, and even a 
different recollection of the siznificant events to some 
dezree. But call it thud, bump, hit or scrape, everybody 
said that there was contact. 

So contact occurred and contact was predictable 
given the procedure they elected to follow. Concurrent 
with the procedure they elected to follow, which you just 
knew this swinging was going to occur and you couldn't 
predict it. You didn't know when it swung it was zoing to 
hit flush, it was going to hit with the forward corner hitting 

| 

the forward end, the back corner hitting the back end, that | 


it would be pulled loose in the forward corner and hit the 


middle; how can youyredict those things? Those things happen | 
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suddenly, unexpectedly, unpredictably. To try to sit back 
now and saying for seven days this is the only 
possibility, accidents don't happen that way. It is very 
hard to predict and recreate exactly tow an accident 
happened. You can only deal with the general truth, that 
contact occurred. 

It is, ladies and gentlemen, scantnten. and I 
don't think it was fair, a ae representation to you to 
Say that the fact that the container that Mr. Picinich was 
standing on, the roof, as his working place and surface 
was struck by the neizhboring container, came into the case 
this Tuesday. It is just not so. Why do I say that? 
Counsel know that this court ruled, ard I don't recall 
whether the ruling occurred on Thursday afternoon or Tuesday 
morning, but it occurred jt prior tow resuming testimony 
before the jury, this Tuesday morning that is. ‘The Court 
ruled that the reports of the McGrath Corporation, which 
we had obtained on pretrial discovery, could be offered in 
evidence by plaintiff's counsel, and we did so. And you 
had before you Exhibit 8 and Exhibit 9. Exhibit 9 is 
specifically dated July 12, 1971, the day of the accident, 
and comes from the files of McGrath Corporation, which 
obviously is united in interest in defending this claim 


against Mr. Picinich. So how can anybody stand before you, 


| 
| 
| 
| 
| 
| 
| 
| 
| 


and I say it is not very consistent with Mr. Leonard's evaluatic- 
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of my abilities as a lawyer to think that I am going to over-| 
look in my presentation to you, on behalf of Mr.. Picinich, 

the fact that the statement that one container hit the 

other is recorded in the records made by the McGrath Corpora- 
tion, represented by Kr. Leonard, she y it occurred. 

It has been sitting in the business records and files for 

four and a quarter years. 


THE COURT: I'm sorry, but you do let your voice 


MR. FRIEDMAN: Your Honor, I'm sorry. 
closer to the jury and they can hear me but I should 
realize your Honor wants to hear me, too. 

I want to particularly turn to the superintendent's 

e 

report of accident of McGrath, whichhis Honor also ruled and 
permitted us to place in evidence before you. It establishes 
that the hour of accident was 9:00 a.m. Maybe it was 


I don't stand on those differences, althsugn I notice 


the defendants like to think those things are very siznificant 


It says, and this is the superintendent. 
the supervisory person, a man with presumably some dezree of 
skill and experience in these matters, "Lashinzgs had been 
removed by ship's crew. However, two wire lashings were 
partially still secured to uppermost outboard container at 
number five hatch." In other words, the ship's crew haa left | 
- §G& 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. — 791-1020 


rd/1f/741 
them behind. 


"Employee," 


and we now know that was Picinich, 
"climbed on top to remove these. While doing this," and 
that meanin. the removal cf the ship's lashings, "While 
doing this co-workers hooked upsling to hoist adjacent 
inboard container." 

So Mr. Picinich is doing his job. He was told 
to get up there and rescue those lashings for the snip. 
The other longshoremen went forward with lifting off what 
we desiznated as the number four container. Now Mr. 

is up on the roof of number three. He doesn't 
control the winch, he dian't control that boom, he doesn't 
control the movement of number four. He is up on the roof 
of mumber three doing his assisned job, 35 feet above the 
water surface, sixteen feet above the steel deck, and 
hoping to God that the roof he is Standing on is a stable 
surface because that is what he has got to walk on and to 
work on, or he can go home. 

Next, "Under supervision of hatch boss the winch 
driver took up strain on inboard contaii.er causing it to 
Swing and bump into outboard contaiji:er." 

So is there any question about this? You talk 


about the force. We are no longer concerned now that 


is admissible, this document that existed since 19/1. 
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longer have to speculate about passing ships, churning 
tug boats. We have the report as to what gave the force. 
"The bump caused employee tc lose his balance 
and fall overboard." 
Because what we know is that this number three 
was standing there adrift. They concede it. It. is not. a 
matter of dispute. They concede that they had .prer sed 
all of the lashings, all of the deck lashings that had 
held these containers in pli 2 throughout the course of the 


ocean voyage. -You can take all of the plaintiff's testimony 


and all of the witnesses pres nted by the plaintiff and hold 


it on the shelf entirely and just go to the shelf in the 
closet that represents the proof presented by the defendants. 
fnd from that source alone -- that is why I say, it is beyond 
dispute -- it 1s established and conceded that all of the 
deck lashings turn buckles, wires, everything, that were 
holding any of these containers had been prereleased. In 
fact, since Sunday. 

Again, 1 don't know whether they think -- T 
don't think 1% 1s only @ matter of my not being entirely 
intellizent. I don't think I have to make this point for 
it to have occurred to you. I heard an argument by one 
counsel that while they were prereleased on Sunday, so why 


didn't they all fall down on Sunday? well, on Sunéiy were any 
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of the containers beinz lifted and Swirginz one azaings: 
other, or was everything still? Was it not until Moi 
morning at about sometime after eight in the mornins that 
the booms were spotted and the containers started to get 
lifted and the bumping, Scraping, hitting started? 

The explanation as to why an accident didn! 


happen on Sunday and happened onMomay is plain and simply 


because there weren't longshoremen standing on the roof until | 


Monday. 

Indeed as we learned from this report it happened 
to be that they left at this particular location these 
wire lashings, having cleared them all, presumably, and 
they missed a couple. And so in this particular location 
Wi. Pieinich had to go wp to eet them and. he happened to 
be there, because I'm sure there was bumping and scraping 
and hitting elsewhere. There just didn't happen to be a 
man standing on the roof doing his assigned job. 

It wouldn't matter whether his assigned job was 
Something that was strictly stevedoring or had some benefit 
to the shipowner. It so haprers in this case his assigned 
case was rescuing ship's gear that they left behind. it 
wouldn't really change it. If part of his assigned job was 
to zet up on the roof, then that was part of his assizned 
job. 
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The superintendent's report of McGrath zoes on 
to say, “Corrective action: all foremen and hatch bosses 
have been instructed that no carzo operations shall start 
until all lashings on all deck carzo amvicinity have been 
removed." 

You decide, ladies and zentlemen, but this is 


how I read it and interpret 1t, that there was an improper 


unloading or discharging metnod being followed; that they 
should not have lifted off that number four container while 
there was a man still on the number three container removing, | 
recovering deck lashings. 

Hear it) again, if yow please. "All. foremen 
and hatch bosses have been instructed that no cargo operations 


Shall start until all leshings on all deck cargo in vicinity 


have been removed." 

What was the removal involved in this case? 
The lashings that had been left attached up on the roof of 
the number three box that Mr. Picinich had to go up, pursuant 
to his instructions, to rescue. 

What was the procedure that should not have gone 
forward? They should not have lifted off number four while 


he was still on number three. 


Now, that and that alone right in the McGrath 


report reflects that they were proceeding by their own admission 


| 
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and statement with an unsafe method of discharging at that 
particular time and place. 

Now, ZI commend you, if you will, to his Honor's 
charge on whether with respect to Mr. Picinich's right to 
receive compensation for his industrial accident, under 
the maritime law of the breach of warranty of seaworthiness. 
I ammt now talking about neglizence. 


See, Mr. Picinich has two claims, but he doesn't 


ask to be compensated twice. Here are two different affidavit 


to the same location. He says, one, under the laws his 

Honor will tell you about, there was an absolute nondelegable 
duty to give me a reasonably safe place to work at the place 
where I was assigned to do work. That was breached. I 

am entitled to be compensated. 

Tf 1b, came to be breached), (in partor in. whole, 
because of some unsafe procedure, condition that was adopted 
by the stevedores that were hired by the shipowner that may 
have an effect ai thee indemnification case that the 
judge will decide but it doesn't affect his primary obligation 
or right to be compensated for his injury. You don't even 
reach the negligence, because, as I say, he is not seeking 
to be compensated twice. He is seeking to be compensated 
Only once. 


So whether there was negligence on the -part of a 
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ship's crew member doesn't have to he reached on this sinzle 
theory. 

Of course, the hard fact is that you can't and 
shouldn't, I submit, overlook that one of the contributing 
factors, a cause, and we lawyers call it a peeked cause, 
meaning a cause, something that had to do with it happening, 
was the fact that the box that they gave him as his walking 
and working surface had now been prereleased interms of ali 
of its lashings while it was nevertheless without any of 
the stacking devices. I can "‘nderstand maybe prereleasing 
those lashings if you are using the stackinz devices, and 
it is fairly plain, it is the general practice, for 
deck container cargo. All right, maybe it is not the 
best way to proceed but if you have the stacking devices 
in place, move the work zlong by zgettinz the deck lashings 
out of the way. 

It is probably not the best way or the right way, 


but I can see living with it. But there is a time to drive 


oe 


30 miles an hour and a time you can drive 60 miles an hour. 


It is okay to drive 60 up the New York Thruway -- 55 now 
it is, on an open four-lane highway but you don't drive 55 
through a school district. You don't take off these 
lashings if you haven't used stacking devices; or if you 


want to remove those deck lashings in advance, then use 
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Stacking devices; or if you want to run that risk and carry 
container cargo and save the money by prereleasing the deck 
lashings even though you don't have the stacking devices 
and even though it is foreseeable there is goinz to be 
bumping and hitting and you leave some dec lashings behind 
SO a man has to go on the roof, then for God's Sake, if 

the man gets hurt, compensate him. That is not too much to 
ask. 

I don't know how much time I have to take to deal 
with the matter of Mr. Langan. I think as I recall his 
testimony he said there was a single tier at his location 
at the number four hatch. I have yet to see any document 
that spells out just how many containers there were at each 
deck. I have looked at their cargo plan and it doesn't 
Say. This chief officer's recollection, well, you make 


your own judgment. You notice how carefully that log 


entry managed to, like & was walking around potholes, 


avoided any of the references. I mean it wasn't that he 
didn't get it just right, a languaze barrier or what have 
you. When it erred on the injuries 1t was to the effect 
that there were no visible injuries. Visible injuries 
weren't even that important in this case, although it was 
interesting that it was the right side of the head and 


the forehead and the face and the forearm that showed the 
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visible injuries rizht on McGrath's own report as well as 
St. Mary's Hospital report and that the man was complainin 
to Dr. Winokur of penetrating right-sided occiput headaches 
other complaints. 
log entry is careful to say that the work he 
was doing was putting the hook into the container and 


not rescuing the deck lashings because rescuing the deck 


lashincs, you see, is, so to speak, repairing ar: inadvertence | 


of the ship's crew. But connecting or hooking up the 
container, well, that might be more stevedoring work. It 
wight not have any effect, when you get to it under the 
maritime law, but the chief officer is trying to move it 
into the stevedore's part. 

And that the containers hit one another is somehow 
totally out of the log. Yet this chief officer comes in and 
starts to tell us without any mtes whatsoever he can remember | 
just what angle, thickness, number of dunnage boards were 
put in for all of these various containers. ‘fter all, he 
would nave no better memory of container three and four 
than for any of the other 76 containers in terms of how 
they were stored. He said that at the time of the accident 
he didn't take any particular reference to it because that 
wasn't the version. How does he remember it now four years 


and a quarter later, or has he been reviewing matters witn 
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counsel so that a particular position could be presented. 
Mr. Langan gave you his recollection that it 


was a single tier and he said it took about five minutes 


for 2 container to be removed. I think he said that. I 

did a little arithmetic at my farmer's waking hour today 

of 4:30 in the morning and I figured it out, 76 containers 
at five hatches, a broad sweep, and one that was left behind 
so it is 75. That is fifteen a hatch. Now, you 100k at 


the activity sheet and you find that the containers got 


removed at almost all of the hatches within about 90 minutes. | 


Actually 80 minutes. But on the activity sheet of McGrath 
it is 90 minutes on the log. Fifteen into GO (Sie s  SEx 
minutes a container. That is on the troad sweep. Maybe 
there were a few more at one hatch than another. Eut it 

4s interesting that totally aside from Mr. Langan; you 

look at their records and you get something that fits right 
i. together. 

Something else. You will recall, and it was just 
an incident and I didn't think it was significant at the 
time, but Mr. Picinich came to this gang because they were 
short. It wasn't his regular gang. Indeed as I row recall 
it it is right on the report of accident of the superintenden t) 
that he is an extra man. "Employee is an extra man.” IG 38 


right on there. 
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Now, think of it. He and Morich I think were 
both extra men. So they got added to the Mike Santoro gang 
at the number five hatch and it is reasonable to think that 
possibly there was some delay in starting up with the work 
at the number five hatch while these extra men came and 
joined them so they would have enough men to do the work. 
No such indication that the number four gang was short 
so they started a little bit earlier. When you figure that 
it takes five minutes to remove a container, it is more than 


reasonable there weren't any containers by nine or ten to 


nine at the number four hatch. Certainly there weren't any 
more than a single tier if they started with a double tier, 
which Langan Says they did not. ¢nd he is six foot tall, 

so for his line of vision to 270, and he is looking at some- 


thing sixteen to. 22 feet, 35 feet away, he is certainly 


g@0ing to clear that and see it. 
What he has to say is in direct accord with 


McGrath's own reports of accident of July, 1971. 


if: all that was wrone in a.case of this significande, 


of this effort, of these dimensions, with all this graphic 


evidence by a Mr. Wheeler who was never on the Concordia 
Viking, don't you think that with a hundred longshoremen 
working on these five gangs, with hatch bosses, foremen, 


superintendents and safety men, that McGratn would produce 
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eyewitness, if not necessarily to the fall, but ‘to 
conditions aboard ship to contradict Mr. Langan or 
Morich or Mr. Picinich? With four years to do so since 
accident? 
Not one. A&A professional witness, Ihr. wheeler. 
I don't attack him. He has a right to make a living that 
way. But you have a right to say where joes the evidence 
go? A blind lady of justice, fair and impartial to both 
sides, Mr. Picinich as well as the snipowner company, 
which way would the scales tip on the evidence presented 
and marshalled for you, which way do the scales tip? 
Consider what they naven't brought in and their 
resources to bring it in. 
let me turn, if I may, to the damages. Mr. 
Picinich presents a sensitive claim here. He says, or 
those who speak a little bit better for him and on his 
behalf, say that following July, 1971, a significant, 
substantial change occurred in his life. I am going to 
come back and discuss that in a minute, but first I want 


to focus on this question of whether, (a), it is so, 


and, (b) -- rather (a), is it so. Because he says that is 


when it happened and that it has been so since. He says 


those two things. 
Of course, we all recognize as a matter of common 
a as 
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sense that if sonebody is in fairly good health there is 


going to be literally an absence of record before the event 


that he says marks the change. Fortunately, and all 

lawyers make strategic mistakes during the course of a 
trial; some day I will tell you about mine. Butrow I will 
talk about Mr. Kain. Mr. Kain brought forth that in 1968 
Mr. Picinich had an elbow injury and he had the medical 

for it. And, boy, I jumped on that. I was happy to have 
that. Because what was interesting to me and what I thought 


was relevant is that when you are dealing with, and anticipating 


| 
| 
{ 
} 


, since I am something more than four years old, 
that at the close of this case defendant's counsel would 
stand up and say to you, how do we kncw that he wasn't 
this sick before this accident, how did we know? It is a 
favorite argument. That at least you see by definition 
that argument is available to them, to anybody who has no 
prior record because he hasn't been sick and, therefore, 
you can argue how do we know in that blank period he 
wasn't. But fortunately in 1968, and a little unfortunately 
for nim, for his elbow, he had that injury that kept him out 
6 work three weeks. He was working for McGrath, and it shows 


again how much they travel. And three different doctors 


saw him, for whatever reason, a company doctor and maybe 
somebody else. fnd nobody reported anything other than some 
Sot 
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mild injury to the elbow. No complai ts of anything else. 
1971 he has this accident. He has traumatic 


injury to his head, shoulders, and I don't think we have to 


Spend a lot of time that a man taking this fall, it is 


common sense it 1s likely he has some trauma and soreness 
and injury to his shoulders is just right in there. 

So he is sent to an orthopedist. He doesn't know 
orthopedists from psychiatrists. He doesn't know you don't 
tell orthopedists about your head injuries or pains or 
what you feel. He just knows you tell the doctor how you 
feel. So he -ezlls the orthopedist, Dr. Matlas, August 4th 
of 1971, that he has frequent headaches, dizzy spells, 
very nervous, as well as the shoulder complaints and the 
body aches. We have fortunately a record, where three 
weeks after the accident the man is making complaints that 
is certainly significant to what developed. 

In 1968 when he went to physicians for treatment 
to the injury, no such complaints were recorded. We know 
very well that if any had been, or if there was the faintest 
evidence from anybody in the neighborhood who knew him, where 
he was employed at McGrath, anyone who had any contact with 
him, if there were any sions this man had a personality 
disturbance before 1971, that evidence would have been in 
this court at this trial. 
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He zets sent to Or. Winokur by Ur. Zitani. What 


t this talk that none of the treating physicians? How 


did he come to Dr. Winokur? He was sent by Dr. Zitani, 


the McGrath Company doctor. That is Exhibit 1 in evidence. 


"Pollowing is a summary of my neurosurgical 


consultation of the above patient at this office on August 
5, 1971, per your request and the request of A. Zitani, 
Jr., M.D., Hoboken, New Jersey." 

bo you know who the "your" is? That is JoW. 
McGrath Corporation. 

Dr. Winokur reports August 5, 1971, and it is 
interesting how he confirms the veracity and integrity of 
Dr. Matlas' examination. 

"himost constant right-sided headache with 
radiation to tne occiput. Dizziness, nervous, inability 
and difficulty with sleep," as well as the reneral body 
aches and neck and low back, hip and shoulders and legs. 

So that what record we have is quite clear that 
in August, '71, the first week of August, '71, within three 
weeks after this traumatic accident -~- do you know what 
tis is like, 35 or so feet? That is a three to four story 
window. Think of falling off a three or four story chile) 
That 1s what happened to Anton Picinich. He fell from a 


three or four story building. That is a heck of a fall. 
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He's 49 years old I don't know howhs genes 


and chromosomes are. I don't know how his family brought him 


| 
| 
| 


up. I'm not a psychitrist, but this I do know: that until | 
July, 1971, this man compensated, this man coped, he got | 
along, he had joy in his life. He worked hard. Nobody 

S$ a longshoreman without working hard. But he had 
anotuer life. 

From July, 1971, on there was a different 
picture. You say how do we know it is a different picture? 
de have thes® indications from Dr. Matlas and Dr. Winukur 
that he is complaining of these things, but how do we know 
that his, his wife's and son-in-law's story is true? 

I was interested and picked up the detective 
agency mention that was made by Dr. Kaplan, who is a very 
articulate and able medical witness and who, as you recall, 
Spent antlour or more here describing his five to ten minute 
examination of Mr. Picinich. ‘4nd he said that the only way 
we would really know is a detective agency. He said he 
did recognize and agree thet one could have a Severe emotional) 
disturbance and have mental health severe” affected by the 
kind of fall this man had. It is one .° these things, the 
stress factor could do it. He finally said that this was 
just such an event as could do it. And it doesn't require 
neural science. One can have this kind of disorder and 
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disturbance with a perfectly normal neural examination, 
and de a@greed. We will assume that a five to ten minute 
neural examination is complete. We will give him that 
much. I think we can also agree, and it is no disrespect 
to him, that you can't conduct a competent psychiatric 
examination in the same five to ten minutes that pu are 
also corducting a neural examination. So that in effect 
there was nce psychiatric examination by Dr. Kaplan. 

But fe agrecd that this kind of thing can do it. 
Ana nothing in this man's findings contradicted that he had 
it. In other words, tie negative neural in no way ¢xcluded 
the emotional disorder ana psychiatric disturbance. 

Since 1971, says the family, this has been his 
life, thie nas been his condition. ‘nd what are they 
Oeecribing? <ou how it 1s to prove itwhen we are 
Called upon to prove it. if.4@ man's condition is that he 
has become alienated, that he has beccme anxious and depressed 
and tearful and withdrawn; if these are the manifestations 
which the physicians then describe as chro~ic depression 
reaction, anxiety syndrome, all those words, retention 


impaired, perceptual disabilities and.the various material 


knowledge tiuey used; but he and the people he knows describe 


4t in these life terms; what 1s he saying? He is sayine 


I'm in th2 corner of myhouse with tears in my house, in the 
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den, in the cellariand that is where I am. ‘So who can 
possibly prove or present evidence as to that? It 

never happened to any of us, who could explain or describe 
{t to us? Only those members of the immediate family who 
are at least passing by and within the same house within 
which he has withdrawn. 

So, azain, the defendant can have a field day 
standing up in court saying how do you know it is so? It 
is only his wife, son-in-law and he that say so. But 
S6n't it fair to say thet) if) tt weren't. true, tf | during 
these four years since July and August of 1971 his Life 
was other than what he described, that he isn't secluded 
in the cellar, in the den and ‘staying there, and was <soing 
to christenings or weddings or the club or to friends or 
to relatives, that they have ample resources over these past 
four years to have observed and reported that in this trial? 
No crime to that. A man makes a personal injury claim, 
they are entitled to make surveillance. You can use your 
own judement considering the issues and dimensions in this 
case whether they have done so. 

The fact remains that here atthe close of the 
case four years after the claim is presented, although they 
know where he lives, and he has lived in the same place for 
ten years; they know where he works because he works for 


ot 

Cw 

SOUTHERN DISTRICT COURT. REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.Y. — 791-1020 


rd/1f/758 
them, when he reports and when he goes home. They don't 
have one job, one lota of somebody who stood in the 
corner, parked the car, God knows what, every other Tuesday, 
every third Tuesday over eizht months? What does it cost? 
Consider what costs have gone into the presentation of 
defendant's case. $150 a day to keep him under observation 
for ten days. For $1500 they could break the case wide open 
if it weren't true. It 1s as easy as that. 

I am not telling them anything they don't know. 
They are very experienced counsel and representatives. 

Another major fundamental demonstration, indepen- 
dent of what has not been demonstrated by them, at the 
Court's direction, and so we had to de it. Tim pot saying 
Jt was wrong, lam just saying it was a directive. Mr. 
Picinich went to see Dr. Mertimer Shapiro, also Dr. Kaplan 
and Dr. Fred Brown, selected by the defendants. And what 
came forth? We will hold aside Dr. Kaplan. What came 
forth from Dr. Kaplan was a nezative five to ten minute 
neural examination. You will evaluate for yourself whether 


there was any psychiatric content to br. Kaplan's examination. 


We know that Dr. Mortimer Shapiro selected by 


them but never presented by them, but here again the Court 


| 


made its ruling that we could put in evidence his records, 


his report, that the man has a depression syndrome precipitated. 


| 
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by the accident of July 12, 1971. We learned that that 
a fairly fancy word for brought on by, caused by. The 
accident, I suppose, was proximately a cause of. 

Now, Dr. Brown, and this I find fascinating. 
Dr. Brown obviously spent some considerable time with Mr. 
Picinich. We don't have these multiple tests done in a 
five to ten minute period. He is clinical psychologist. 
ts far as we have been able to identify, he was associated 
with Mt. Sinai Hospital. Dr. Kaplan recognized him as an 
authority in the field and that you could not say a word 
azainst him. 

Dr. Brown was so impressed with the severity,- 
with the depth, with the amount of depression of abnormal 
responses of the illness of Mr. Picinich that he thought that | 
in addition to their being as he specifically says, 4 
depression reaction, schizo type, in other words a 
psychiatric illness, that possibly this iliness is being con- | 
tributed to by diffuse organic brain pathology. Some of 
the brain cells were damaged. 


Now, this is interesting. They then put in 


Dr. Abt's examination, clinical psychological examination 


which also finds that the man has this psychiatric disorder, 
that he is anxious, tense and considerably depressed, tensions 
distortions, rotations, anxiety, depressive reaction moderately 
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severe. What is significant and why do they bring him 
in with Dr. Kaplan to deal with’ these two? It is really very | 


interesting. Because Dr. Abt did not conclude that the 


cause, the headwaters of all of these symptoms, this over- 
whelming effect on Mr. Picinich's life was being contributed 
to by brain pathology. He ascribed it to the psychiatric 
aspect. 

You know what they thought? I will tell you 

and you can make your own judgment. They thought that when 

t comes tim for you to mexe your judgment as to what is the 
adequate and fair and reasonable amount of compensation for 
Mr. Picinich and loss of enjoyment of life and his symptoma- 
tology, that you would give more if ycu felt or thought the 
cause wes contributed to by some brain cell damage than if 


the same result, the same syndrome, the same impact on his 


Life than if 1t was a psychiatric disorder. So they wanted 
to take out or dilute the brain cell damage. 

I say to you this, in this day of 19/5, 4 
differential diagnosis of just what is causing this condition 
wey be of significance or importance to a group of physicians. 


It is not and hasrever been asserted by us to be a central 


aspect of your decision. What concerns you and what you 


have to evaluate 13, what is the impact on his life? How 


has his life changed? whetoer the headwaters of that causatian 


| 
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include some brain cell damage, in connectior wich this 


3] fall, or is only -- and even I can do it. You have to be 


4 || so careful because we think unfortunately of psychiatric 


damaze aS something less thar orzanic damage. When if you 


hink about it it is so much more terrifying, so 


much more difficult to treat, so much less responsive to 4 


help, so much more incurable and so much more terrifying 


to the person who has it than any organic damage zan be. 


And that is what Mr. Picinich unquestionably has. 


Dr. Brown, Shapiro, Abt, Zavitsky, Allen, one aS 


after another. The oriy one who is negative, the five to 


ten minute examination. 


And he didn't do a psychiatric 


examination. He recognizes and cmitucdes that both Drs. Abt 


and Brown, both of whom found it on tests, over and above 


what the family reported, are able atui carabie men. 


I will be soon finished, ladies ana gentlemen, 


and I thank the Court for indulging me. 


What is 


involved here? Many years ago William 


Saroyan wrote, a great fmerican playwright of_ | 


Armenian parentage that lived in California, also an 
immigrant family background, wrote a marvelous play called 
The Human Comedy. The Human Comedy, and the word "comedy" 


i} Was not referable only to jokes or laugh. In fact, The 


= = 8 8 


Human Comedy wasn't a comedy. ft was a ,lav about the joys | 
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of human life, of the relationships of family, husband and 
wife, father and son, grandfather and grandchild, of 

the same background, who do raise their voices in song 
together, who do come together in dance and in song and in 
life and in pleasure. And what that great man pointed out 
and dealt with is that that is what the human existence is. 
A pack mule or horse is led from its stall in the morning 
to its place of labor and in the afternoon goes back to 

its tall to await being led out the next morning. 


A human being, hopefully, gets some satisfaction 


out of the work he does during the word day. What wa nia 


Mr. Picinich as a longshoreman working with his body and 
doin: manual labor gets I don't know, but I hope he zets 
some. Sut over and above that satisfaction is the human 
existence, the relationship of family and friends, the 
freedom from anxiety and depression. Not just 

anxiety. We all have some anxiety, we all can be unhappy 
at times. That is not his case. You have read the psychologiaal 
reports, you have read the psychiatric diagnoses. This is | 
a sick,unhappy, depressed, crying, destroyed man. He has 
lost the joys of life, which is what makes the human being 
different from the animal species. 


It is written in the Bible, "Haish E'shem 


Adenoi." A man is the image of God. This concept pervades 


of. 
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all religions. It is part of our western civilization. 


does not mean necessarily different religions having di: 


views and to whether man physically resembles God or God 


resembles the human form. What the concept which is important 
| 


to us whether religious or not, is that man has the 


emotions and the reasoning power that other species do not 
have. He can enjoy and appreciate. And if you take that 
away from him you have taken the most valuable thing that 
defines and describes man. And that is what has happened 
to Anton Picinich. 

A precipitant ee the accident of July 12, 1971, 
signed Lr. Mortimer Shapiro, the neuropsychiatrist they 
have selected. 

How do you evaluate that in money damages? I 
think the first thing you have the right to consider and 
I should consider is the number of years that are covered by 
that loss. 24 years, close to 25 years, a quarter of a 
century -- 

MR. LEONARD: I have not risen to this whole 
thing but the tender was 23 years from four years azo. 

That is what you read into the record. 
MR. FRIEDMAN: I think it i3 2C.7 from the tables 


of today and four years and a third since. 


THE COURT: There is no problem. 24 years from 
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the date of the accident. There is no problem. 
MR. FRIEDMAN: That is what I thought: I was 


saying, your Honor. 


Close to a quarter of a century, a third, roughly, | 


of the human span, and perhaps, and I won't judge which span 
is more valuable to a person, but certainly a very valuable 
third, the final third, children, zrandchildren, family. 
hese are the years in which he will live throush, and 

if I may say so; he will die out his life and not live out 
his life. He will sit through those years working out 

without enjoyment of life. 

How does one seek a fair and reasonable compen- 
sation for those /kinds) of injuries; that, kindof loss? What 
money will sufficiently compensate a human being for that 
loss? we know he was earning some $850 a month at the time 
gp 1071s) 8t, that time. in Loy) they nada pay scale of about 
$10,000 a year. We know that things have risen somewhat 
Since. We can start to think in terms of, well, since he is 
workinz, and we are not making a claim for that, ladies and 
gentiemen, his salary would be a good factor, $15,000 a 
year, maybe $20,000 a year, maybe $10,000 a year to 
evaluate his loss of the joy and enjoyment of the human 
existence. 


I thought in those terms and I reexamined it. I 
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said imagine him standing up there, Mr. Picinich with 


his ten, fifteen thousand dollars of earning capacity, and 


| 
| 


the vice president of the shipping company or McGrath Corpora- 


tion making $75,000 a year and they had both gone over and 
both suffered the same sequela and one making $75,000 a 
year no longer went to his zolf or tennis club, no went to 
his cocktails and different things of that nature, while 
Mr. Picinich had his different but very valuable to 

him, way of life. would the man who is making more be 
entitled to some much more or much higher rate of compensa- 
tion because he was earning more? I wonder. 

There i8 no way we are taught as lawyers, as 
judzes, counscl,as to the manner of what is a fair value for 
injuries. We are not taught that in law school. Go there 
three years but don't learn a word on that. That is the 
province of jurors applying that common sense, their human 
responses, their human reactions. Ail I can do is tender 
that problem to you with what little guidance I have been 
able to present in this presentation. 

But I suggest to you just two things to take into 
primary consideration. That it is an injury and effect 
that will pervade 24 years of Mr. Picinich's human existence. 
It is the deprivation of the most important thing that life 
is worth living for and about. And that while it may seem 


is 
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like a huge sum of money to multiply 24 years times $15,000, 
and I'l tell you now that it is 3360,000; 24 times $20,000 
would be 3480,000. But your decision in this case will cover 
all time in the tuture. As you understand the litigation 
ore does not come back to review, modify or add. You 
will decide this case for the 20.7 years that lie ahead of 
statistical life expectancy as well as the four years that 
have transpired. Whatever allocation or compensation you 
award will be the total and final figure, past and future. 
Consider the nature, the depth, the intensity 
and significance for Mr. Picinich and his family, for the 


damage he has and will sustain. Consider the number cf 


years that it will affect and control their lives and render 


judgment that you regard fair and appropriate. 

Thank you. 

THE COURT: Ladies and gentlemen, we will recess 
now. It is 1:20 and let's be back at 2:30. 


(Recess) 
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AFTERNOON SESSION 


(In open court; jury present.) 

THE COURT: Ladies and gentlemen, let me thank 
you at the outset for the very careful attention you have 
obviously given to this case during the last 7-1/2 days. 


I wish at this time to thank each lawyer for his excellent 


performance on behalf of his client. The lawyers have 


worked hard. They have a hard job and they have performed in 
the best professional manner. Furthermore, I appreciate 
their assistance in carrying out the trial efficiently, 


which I believe they did as far as the time is concerned. 


Now, we come to the final functions which you, 
the jury, and I as the Court must perform. 

I charge you at this point on the law and it is 
your duty to follow this law as I instruct you even though 
you may not happen to agree with it. It is your respon- 
sibility to follow the rules which I give you. You as 


the jury are the exclusive finders of the fact. You 


determine the credibility of witnesses. You resolve any 
conflicts in the evidence. You decide what inferences can 


properly be drawn from one fact to prove or disprove some 


other fact. Ultimately you apply the rules of law I have 
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given you to the facts as found and determined by you and you | 


arrive at your verdict. 


The verdict which you will render in this case 


will be in the form of answers to certain interrogatories. 


I will point these questions or interr»gatories out to you 


as I go along in my instructions. And, of course, when you 
go to the jury room you will have this form with you. 
Any verdict you render, any answers to these 


questions must be the unanimous verdict of each one of the 


jurors. Your determinations must be based on the evidence 


as adduced in the court. This evidence consists of the live 
tes’.nony of witnesses, in one case the deposition testi- 
of an absent witness ind the evidence, of course, 
consists of exhibits admitted into evidence. 
few cases facts have been stipulated and you 
regard to those stipulations. 


You have heard the attorneys make their opening 


statements and just this morning their summations at the 


conclusion of th evidence. These arguments of the 
attorneys are designed to help you understand what each 
party believes has been proved or has not been proved, but 


the statements of the attorneys are not in and of them- 


selves evidence. If your recollection of the evidence 


differs from what an attorney has told you, it is your 
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2 recollection which controls. 
3 During the course of my instructions to you 
4 I will, to some extent, refer to the evidence, and I may 


refer to certain contentions of the parties regarding the 


evidence. In this regard I wantto caution you on two 


points. In the first place, if I refer to a particular 
8 item of evidence I am not attempting to single that out as | 


9 having special importance or as being conclusive. If I 


mention items of evidence I do so only to illustrate particuisse 
11 points that I wish to illustrate to you. Or if you mention | 

particular contentions I will be doing it to illustrate 
some particular point. But it is your job in your 
deliberations to consider all of the evidence and all of 
the contentions w.ich have been advanced to you by the 


attorneys stating their various positions, 


All of the evidence and all of the contentions are 


important to this case, and naturally it is not possible in m 


the evidence or all of the con 


charge to you to repeat ail of 
tentions which you have heard. 


Another thing I want to say toyou in this regard 


is that under no circumstances are you to attempt to infer 


or speculate as to any view of mine as to what your verdict 


should be. You and I have very separate functions, and 


just as I know you respect my function in making rulings 


~~ 
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on matters of procedure and law at the tri.l and instructing 
now on the rules of law, it is equally true that I respect 
your function as the finders of the fact. I have no in- 
tention vhatever of trying to ‘nterfere with your performance 
of that function. Nothing tuat I have said at the trial and 
nothing that I say now in my i::structions is intended in any 
way to indicate to you how you should find the facts or 
what your verdict should be. 

It goes without saying that you are to approach 
your functiou in an attitude of absolute impartiality 
and fairness. All the parties before you are equals in 
this court of law. There is to be no difference in treat- 
ment for any reason. You are to pay no attention to the 
fact that there is ar individual here as the plaintiff and 
that there is a corporation here as the defendant. Both 
individuals and corporations are equal in this court for 
purposes of receiving justice. 


This case, since it is to be decided on the law 


ana -1 the evidence, is not to be decided on the basis of any 


emotion, any feeling for a party or against a party. 
It is not to be decided by any emtoion in favor of or 
against any attorney. It is not to be decided on the basis 
of sympathy. It is only to be decided on the basis of the 


facts and the law. 
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An important part of your responsibility is to 
assess the credibility of the witnesses. I mentioned 
at the beginning cf the trial certain factors to be taken 
into account in doing this. They are really common sense 
factors. Although we don't realize it consciously at all 
times, in our every day life we are frequently met with the 
need to asses the credibility of people who are telling us 
things. How do we do it? Well, you do it in the courtroom 
basically the way you do it in every day life, although 
it is in a different setting. 

First of all, you look at the witnesses. You 
judge their demeanor. Does the witness appear to be straight 
forward and candid or does he appear to be something else? 
And then we al] realize that appearances can be deceptive, 
so we go beyond appearances. We take into account the 
appearances but we also take iftto account other things. We 
consider how probable or improbable the story is that is bein 
told us in the light of common experience and any other 
factors. 

Alse in a trial one of the things you will con- 
sider is how one witness' testimony jibes or doesn't jibe 
with the other evidence brought out in the case. 

Aside fom questions cf honesty or dishonesty, 


the question of the accuracy of somebody ‘'s memory 
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or the accuracy of his observations,because people can be 
trying in the best way shies dc to tell the truth but some- 
times their memories are faulty or sometimes their opportunit 
for observation was not all that good. 
So these are factors to consider. 
Another factor to consider is whether any witness ic 
has indicated any bias or whether he has such an interest 
in the case that his testimony is colored. Obviously 
the plaintiff has an interest in the outcome of the case 
and his familyhas an interest in the outcome and this 
is a factor to be considered. 
Obviously also a former employee of the defendant 


has some interest in the case in a way. The point I am 


trying to make is these are factors which youare obliged 


to ccnsider. > 

But at the same time it is also true that just 
because the plaintiff or because a former employee of a 
defendant has an interest in the case or a possible interest, 
it doesn't mean that they canrot testify truthfully and 
accurately. It is something that you will have to weigh 
and determine. 

Another factor to be considered in an appropriate 
situation is whether a witness has made incunsistent 
statements. Sometimes a witness will in the course of a 
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trial say one thing at one time and change his testimony 
to say another thing at a later time. Sometimes what he 
Says at the trial is different from what he may have said 
on another occasion. For instance, on a deposition or in 


a statement of some kind. 


Now, these are factors to be considered by you 


in determining the truth of what the witness is saying in 
court. 

Sometimes an inconsistency is so trivial or 
so obviously explainable in a normal way that it is of no 
consequence. However, sometimes it goes to the very heart 
of the person's testimony. So it is a matter of weighing 
with a balanced view this question of inconsistencies, if 
you find there were any. 

Now I am going to discuss with you the important 
question of burden of proof. You have heard about that to 
some extent from the lawyers. In the remaining part of my 
instructions I will make some reference occasionally to 
the matter of burden of proof. 

On eae basic claimin the case somebody has the 
burden of proof. On the plaintiff's claims against the 
shipowner for alleged unseaworthiness and for negligence 
and on the plaintiff's claim to be entitled to damages, on 
both these points the plaintiff has the burden of proof. 
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In connection with a claim by the defense that che 
plaintiff was contributorily stathmin. the defense has the | 
burden of proof. 

What does burden of proof mean? In a civil action 
the party who has the burden of proof must Prove to the 
jury his case by whatwe cal? a fair preponderance of the 
evidence. In my discuss. on at this point I will just use 
for purposes of illustration the Plaintiff's claim against 


the shipowner sv I can talk about something concrete. What 


does the word Freponderance mean? It is the most important 
word in this definition and it simply means weight; that is. 
if you weigh or mentally evaluate or weigh the evidence 


cn both sides of the issue, all the evidence, che Plaintiff 


on his claim must convince you that the weight of the evi- 
dence, the preponderance, tips in his favor. 

Now, we are not talking about the number of 
witnesses, we are not talking about the quantity of proof 
or the number of hours taken by any party. We are talking 
about the convincing quality of the evidence. An illustration 
may help to understand what we are talking about. Perhaps 
you have seer in old fashioned drug stores these apothecary 
scales. There is a pan on one side of the scaie and a pan 


on the other side. Let us take the plaintiff's claim 


and try to visualize it with this kind of a metaphor, 
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If you put the evidence for the Plaintiff on one 
side of the scale and the evidence for the def: yn the 
other side of the scale, if the evidence for the oo 1Ci f£E 
tips the scale in his favor, then obviously the plaintiff 
has sustained his burden of proof. 

This is true even if the Plaintiff tips ‘ne scale 
only slightly. He doesn't have to have a perfect case. 

He doesn't have to prove his case bevond a reasonable doubt. 
He just has to prove his case ky a “air preponderance of 

the evidence. He has to tip that «cale slightly in his 
favor. 

Now, let us suppose or the uer hand that after 
evaluating all the eivdnece you beiieve that the sccle tips 
in the defendant's favor. Obviously ue plaintifi loses. 
He has not sustained the burden of proof. 

I suppose the situation where this burden of wise 
rule becomes most telling is in the situation where the 
jury feels that the scales are evenly in balance, where 
the positives and the negatives, where the assurances and 
doubts are even. Suppose in a hypothetical case you — on 
witness testifying one way and another witness testifying 
in the opposite way and there “as no means by which you 
as a jury could determine which one was corroborated, 
which one was more or less credible. So the scales were in 
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balance. You had no way to resolve your doubts, just had 
one word against the other and nothing more. In that case 
you might feel that the things were even. And if you did, 


the plaintiff would lose because he had the burden of 


proof. If you just have doubts you can't resolve, the 
Plaintiff loses if he has theburden of proof. 


Now, let us go to the specific claims in the 


action, the claims of the plaintiff. And you have heard from 
the attorneys, the plaintiff seeks recovery of damages on 


t >» different legal theories. The theory of unseaworthiness 


and the theory of negligence. 

Now, in some cases the problems and the issues 
on these two theories are really quite different. In this 
case as the proof has snaped up and as the arguments of 
counsel have evolved, as we have heard them this morning, 
it seems to me that although we are dealing with two separ- 
ate legal theories, the evidence about these two theories 
and the problems about them are virtually identical. 
In my own mind I can't particularly distinguish. But 
I am going to charge you on both theories. I am going 
to tell you the rules of law, but I uw so in the hope that 
it won't confuse you into thinking that these are two 


differert cases. I don't believe they are in this case, 


and I believe the evidence and the problems are essentiakly 
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the same in this case, although it might be different in 
another case. 

I say this because when people Present things that 
are supposed to be different to me but are in reality the 
same I can get confused and I hope you will avoid any 
confusion on this score. 

Now, let us deal with the claim that has received 
the most argument today in the presentation to you and 
that is the claim of unseaworthiness. Now, here the plaintif 
seeks recovery of damages from the owner of the Concordia 


Viking, a Norwegian company called Skibs A/S Samuel Bakke. | 


This claim of plaintiff is under an ancient law of the sea 


known as the warranty of seaworthiness. This imposes upon 
the owner of a vessel the duty to supply to crew members 

a seaworthy vessel, that is, one reasonably fit for its in- 
tended purpose or use; or, stating it another way, a 

ship reasonably adequate and fit for crew members to perform 
their functions on. 

The shipowners duty to Supply a seaworthy vessel 
extends to all areas of the ship, to hatches, decks and all 
working areas used by the crew in the discharge of their 
duties. The duty is a continuing one and it is not 
delegable; that is, it cannot be passed on to some other 
party. 
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Reiinquishment of control of the vessel or 
part of the vessel to an independent stevedoring company 


does not relieve the shipowner cf its absolute duty to 


supply a seaworthy vessel. 

Mr. Picinich, as you know, was not a regular 
crew member. He was a longshoreman employed by 
J.W. McGrath Corporation, which had been engaged by the 
shipowner to load the vessel. Since the plaintiff, Mr. 
Picinich, was servicing tae ship's cargo he, too, is 
entitled to the benefit of the warranty of a seaworthy vessel 
just as if he were a regular crew member. The shipowners 
duty to provide a seaworthy vessel to the plaintiff is 


entirely independent of whatever duty plaintiff's employer, 


the stevedoring company, may have owed to the plaintiff. 
As I said, the shipowner's duty to supply a 
seaworthy vessel is absolute and if the shipowner fails in 
this duty and as a proximate result a crew member or 
longshoreman servicing the ship's cargo is injured, then 


the shipowner is liable for the resulting damages. 


This absolute liability is imposed even though the shipowner 


may have been free from fault, and even though none of the em+ 
ployees or anyone in charge of the ship knew of defective 
or unseaworthy condition. 
Liability for an unseaworthy condition does not 
*. SUL 
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in any way depend upon negligence, fault or blame. 

For instance, if you had a latent defect in a 
piece of steel and the steel girder collwpsed while someone 
was walking on it in the course of their business, it would 
be an unseaworthy condition, if there was a defect and 
if the steel wasn't safe to walk on no matter whether it 
was completely hidden or not. 

So the theory of unseaworthiness is the theory 
of an unsafe condition not personal fault on anyone's part. 
The most helpful way to say this is that 

unseaworthiness is really a physical condition and 

how that condition came into being and whose fault it 
might have been is really irrelevant as long as the jury 
finds that there is a physical condition which comes within 
the rules of unseaworthiness. 

I must say, on the other hand, that the existence 
of this duty of seaworthiness does not imply or. mean that 
the shipowner was required to furnish a perfect or an 
accident free ship. The shipowner is not required to 
Suppiy the best possible ship or the best possible gear 


that could be supplied for the particular purpose. 


The key word, and what I have been discussing 


with you, is reasonable. And all that must be done is 
to provide a ship which is reasonably fit for its intended 
- 
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use, reasonably safe for the men, including the longshoremen, 
to carry out their duties on. Even though there may be 
better, safer and more modern equipment available. 

In this regard I should state to you what is 
obvious, that there are some risks which are inevitable and 


inherent in working on shipboard. The shipowner is not 


required to take steps to protec: against every conceivable 
danger or, as I said, to make an accident-free ship. 

The warranty of seaworthiness applies even while 
a vessel is in port, it applies to the condition of the 


cargo when loaded on the ship. If the condition of the 


cargo when the cargo is on board the ship is unsafe for 


longshoremen to work in reasonable safety, then this is an 


unseaworthy condition. This is true even though the con- 
dition is created by persons other than the ship's officers 
or crew, even though the condition is created by employees 
of a stevedoring company. 

In other words, to repeat, it is the existence of @ 
unsafe physical condition that constitutes unseaworthiness, 
if you find that such an unsafe condition existed. 


The owner's duty with respect to stowage of cargo i 


that the stowage be fit for its reasonably intended pur- 


pose, that the stowage will be reasonably safe and 


convenient both for carriage at sea.and unloading at the 
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port of destination. 

In order to hold the defendant liable on the 
unseaworthiness claim you must not only find that the 
unseaworthy condition existed but you must also find that 
such condition was a proximate cause of the injuries sustaine 


by plaintiff. 


Proximate refers to an unbroken chain of events 
flowing from the unseaworthy condition and leading to the 
injury complained of. If the chain of events flowing 
from an ' iseaworthy condition is broken by some intervening 
ac* which caused the injury, then the factor of proximate 


cause between the unseaworthy condition and the jury is not 


relationship between the alleged unseaworthiness and the 


jury. It is also obvious to you, I am sure, that there 


| 
established. In other words, there must be this causal 


may be several causes of an event and all that is required 
is that the unseaworthiness be one of the proximate causes 
of the injary. 
I. should caution you that an isolated momentary 
act does not constitute unseaworthiness. Thus in this 
case if the winch operator by the way he momentarily 
handled the controls caused a container to bump the container 
where plaintiff was standing, this momentary handling and 


bumping would not be unseaworthiness. 
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As you know, plaintiff's claims of unseaworthiness 


3 relate to conditions other than the momentary handling of the 


winch and the bumping -- conditions which are claimed to 
have existed for some period of time, such as the alleged 
insecure condition of the containers after the lashings were 
loose or removed on Sunday, July llth, and the presence 

f the one or two loose lashings on the container where 
plaintiff fell from. 


The basic contention is that these conditions were 


‘easouably unsafe and that they were one cause 
t..at they permitted another event such as the bumping to 
result in the injury. 


But the thing I want to point out now is that if 


you find .. Plaintiff's accident was caused solely by 


the handling of the controls by tne winch operator and the 
bumping without any of the alleged conditions of unseaworthi- 
ness, then the shipowner is not liable under the claim of 
unseaworthiness. 
Also I should say here that if you find that the 
accident was caused solely by some act or neglect of 
plaintiff without any of the alleged conditions of unsea- 
worthiness, then, again, the shipowner is not liable under 
the claim of unseaworthiness. 

Going back to basics, if you find, under the rules 
raf 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. — 791-1020 


radpr 17 

which I am giving you now ¢ will continue to try to 
explain, that there was an unseaworthy condition in con- 
nec ‘ton with the arrangement of the containers, the 

lashing of the containers, the securing of the containers 
or loose lashings or top of the containers, if you find 
that one of those conditions or all of them were an unsea- 
worthy condition and i you find that such condition was one 
of the proximate causes or direct causes of plaintiff's 
injury, then and only then would there be liability on the 
claim of unseaworthiness. 

Now, let me state that the mere fact that plaintifs 
met with an accident and was injured does not in and of 
itself establish unseaworthiness or entitle the plaintiff 
to rccover. The defendant shipowner is not an insurer or an 
absolute guarantor of the plaintiff's safety under all 


circumstances. oy 


What I have toldyou thus far is somewhat abstract. 
I have given you more or less general principles which 
you must apply to the specific claims in this case. I will 
not attempt in this charge to summarize for you all of the 


contentions of the plaintiff or all of the contentions of 


the defense on any phase of the case. This has been a 


relatively short case and you have just this morning heard 


able statements >y each lawyer as to what each side con- 
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tends. They can gate their contentions better than I can, 


ana it is their job. 

What I wish to do now is merely to illustrate 
certain specific isolated points with the hope that this 
may help you in approaching your deliberations on all the 
issues. You have heard a great deal of evidence and 
discussion as to whether the container on which the plaintiff 
stood at the time of his accident moved or didnot move. 
As you know, plaintiff contends that the container did move 


and that one of the causes of such movement was an alleged 


unseaworthy condition in failing to have stacking plates 
or lashings in place to prevent such horizontal movement. 
You have further heard a great deal of evidence 
and discussion on the question of what force did or could have 
caused the alleged movement. 
I wish to state to you that it is not necessary as 
a matter of law that plaintiff prove to you exactly what 
force caused the container to move if you believe it moved. 
Whatplaintiff must prove to you, if he is to 
succeed on this particular issue in the case, is that there 
an unseaworthy condition which existed and which permitted 
some force, even though an unknown force, to move the 
container. 
This raises a distinction which I think you should 
oe 
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keep carefully in mind on this point. Although plaintiff 
need not prove the exact ferce that caused movement, as 
long as he proves that movement resulted in part from an 
unreasonably insecure and unseaworthy condition; still you 


must consider the evidence about what caused the movement 


for still another purpose. 


Defendant contends that there is no sufficient 


proof that the container moved. You must, of course 
consider all the evidence relating to the basic question of 
whether ornot the container did or did not move. You have 
the specific evidence about the bumping which you are to 


evaluate as to its reliability. 


Moreover, you have the evidence, pro and con, 
about whether there could be forces sufficient to move this 


two-ton container in the condition it was resting at the time 


of the accident. This evidence about whether or not there 
was sufficient force in play tomove the container must be 
considered by you as circumstantial evidence on the question 
of whether the container did or did not move. 


in other words, if you believe that there were 


sufficient forces in play to move the container, you will 


consider this as some evidence of plaintiff's contention 
that the container did in fact move. 


If on the other hand, you believe that there were 
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not sufficient forces -- I will start that over. 

If on the other hand, you believe that there were 
not sufficient forces in play to move the container, you 
will consider this as some evidence against plaintiff's 
contention that the container moved. 

This may sound involved but I think this is the way} 
the parties have really approached the question, and lest 
there be any confusion in your minds, I wanted to make it 
clear how you should or should not use this particular 
line of proof. 

I wish now to discuss with you plaintiff's 
contention that it was an unseaworthy condition to loosen the 
lashings without having stacking plates installed. Of 
course, if plaintiff has failed to prove any movement which 
would have been prevented by lashings or stacking plates, 
then this is the end of plaintiff's ciaim on this point. 

The matter of lashings and stacking plates would simply 
be irrelevant if there wasno movenent. 

But if you find thatplaintiff has proved that 
the container on which he was standing did in fact move and 


that such movement would have been prevented by different 


lashings or stackingplates, then you still must consider whether 


plaintiff has proved that the absence of lashings and stackin 
plates at the time in question was an unseaworthy condition. 
~ a4 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUAKE, NEW YORK. N.Y. — 791-1029 


4 


How do you, as a jury of laymen, make a determin- 
ation on this point? You are not in the shipping business, 
of course. Inthe first place, as I have instructed you, 
plaintiff must convince you by a fair preponderance of the 
evidence that the shipowner should have used stacking 
plates or different lashings at the time in question. If 
the matter is left in doubt in your minds and if the 
plaintiff has failed to thus convince you, plaintiff loses on 
this issue in the case. But if the plaintiff nas convinced 
you of his claim in this regard by a fair preponderance 
of the evidence, then he prevails on this issue. 

Let me describe some specificansiderations. On 
the question of whether the outboard container where 
plaintiff was standing should have still been lashed at the 
time of the accident, you have heard the testimony of 
Captain Ash on direct examination ee the effect that 
the ship's crew should have waited until the container was 
ready to be raised before knocking off the lashings. 

You have heard the cross examination of Captain Ash where 
he was asked whether stevedoring practices and union 
contracts would not sige the ship's crew and the long- 


shoremen from working together in this fashion. 


You have further heard the testimony of Captain 


Ash on redirect examination to the effect that crews called 
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lashing crews of longshoremen could work with the other 
longshoremen in krocking off the lashings immediately prior 
to the container being raised. Then you have heard the 
testimony of Captain Wheeler for the defense, stating that 
lashing crews do no such work. This is part of the 
evidence which you should consider in determining whether it 
was unreasonable under all the circumstances for the 
lashings to be removed by the ship's crew on Sunday before 
the longshoremen commenced their work on Monday. 

The contention of plaintiff, of course, os outlined 
by Mr. Friedman this morning, is that it was an unseaworthy 


condition to have the lashings taken down without having 


Stacking plates in place to prevent horizontal movement. 


What are you considerations, or some of them, in determining 


wheiner it was an unreasonably dangerous condition not to sie 


‘Stacking plates? As I have instructed you or indicated 


already, you cannot hold defendant liable for unseaworthiness 


as to the stacking plate problem Simply because you believe 


that stacking plates were better or a more modem device 
than what was used by defendant. It is condeded that, in gen- 
eral, there is more than one safe and proper way to stow 


containers on the deck of a ship. Your inquiry is whether 


the method of stowage here, the devices which were used in 
® 
the absence of stacking plates, falls below a Standard of 
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reasonably safe under all the circumstances. 

You are entitled to consider whether when a 
ship is lying tied to a pier in calm water it is reasonable 
to trust in the weight of the containerS and the weight 
of the top tier of containers placed on dunnage, if you believe 
dunnage was in place, to keep the containers from horizontal 
movement under reasonably foreseeable circumstances. 

In other words, the shipowner need not guard 


against every conceivable hazard but only those which are 


reasonably foreseeable. On the other hand, if you believe 


that the shipowner should foresee that these containers would'| 
be insecure and unstable in the normal conditions of the 


ship at the pier during discharge, considering the motions 


that are to be expected and considering what is likely to 
happen in the movement of containers in the discharge, then 
it would be unseaworthy not to have some devices such 


as stacking plates in place in addition to relying on the 


normal forces of friction and dunnage. 


In other words, if you believe that the shipowner 
should have foreseen that under normal circumstances 
those containers wouldbe insecure at the pier under the 
conditions we had here, in the absence of stacking devices, 
then it would be unseaworthy not to have them. 


Let me speak for a moment also about the contention 


are 
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of plaintiff that there was an unseaworthy condition by virtue 
of the one or two loose lashings left on the top of the 


outboard container while the stevedoring work was going on. 


The question here is whether there was a normal cundition os 


though not perfect, but normal considering the nature of the 


work performed and whether it wouid be normal to expect the 
longshoremen to clean up and remove the few loose lashings 
by the ship's crew; or, on the other hand, whether the 
condition was unreasonably unsafe under the circumstances 
and a condition which plaintiff should not have had to 

cope with his work in the normal course. 

Let us now consider plaintiff's alternative 
and second claim, the theory that the defendant shipowner 
was negligent. You must consider and make a separate 
determination as to this claim no matter how you decide the 
unseaworthiness claim. ig 

The second or alternative claim invokes another 
concept of law. 

I will read the question which you are to answer 
with regard to unseaworthiness, and that is question No. 1 
on the special interrogatory form. 

"Do you find there was an unseaworthy condition 
en the Concordia Viking which was a proximate cause of 
plaintiff's injury?” 
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You either check it yes or no. 


Now, going on with the next claim, plaintiff 


as an employee of the McGrath Company which had been engaged 
by the defendant shipowner to discharge its vessel obviously 
had to enter upon the vessel in order to do his job. 
Accordingly, the defendant ship owner, entirely apart 

from its duty to supply a seaworthy vessel, also owed to 
plaintiff and his fellow longshoremen t: 2 duty to exercise 
reasonable care to provide them with a reasonably safe 

place to work. 

Plaintiff's contention here is that defndant 
shipowner breached that duty and that the defendant was 
negligent. Negligence is the failure to use ordinary and 
reasonable care under the circumstances. Negligence is 
doing that which a reasonably prudent person would not have 
done or failing to do that which a reasonably prudent 
person would have done under all the circumstances of a 
given situation. 

If the defendant shipowner was negligent and if 
such negligence was one proximate cause of plaintiff's 
injury, then the defendant shipowner would be liable for 
damages. 

Plaintiff has the burden of proof on this claim. 


To succeed he must establish by a fair preponderance of the 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.Y. — 791-1020 


rdbr 26 
evidence that the defendant was negiigent and that such 
negligence was one proximate cuase of his injury. 

You will recall under the claim for unseaworthiness 
it did not matter, strictly speaking, whether the ship's 
personnel knew or did not know of the alleged dangerous 
condition. If in fact a condition of unseaworthiness 
existed which was a proximate cause of the accident, 
there was sufficient to make the defendant liable. 


The rule under the negligence claim is somewhat 


different. The defendant cannot be liable on this claim 
unless it knew or in the exercise of due care should have 
known of the alleged unsafe condition. 

Plaintoff on his negligence claim contends first 
that the condition of the lashings and containers was 
unreasonable and improper and unsafe for normal work. This 
is the same basic contention as in his unseaworthiness 


claim. In his negligence claim he also contends secondly 


that the ship's officers and crewknew of and were respon- 
sible for creating these improper and unsafe conditions. 


So your basic inquiry in both the unseaworthiness 


claim and the negligence claim is whether there were conditions 


which, under all the circumstances, in consideration of the 
various matters which I posed to you earlier, whether 
there were unreasonably insecure and unsafe conditions. 
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And in the negligence claim the added element which 
you must find to sustain it is that the ship's officers and 
crew knew of or were responsible fer those conditions. 

Now, one thing I should caution you about again on 
the negligence claim. That is similar to what I alluded 
to earlier on the unseaworthiness claim, that is, that the 
shipowner is not liable for any fault or neglect on the part 
of a winch operator employed by the stevedoring company in 
the momentary handling of the winch and the container 
held by the boom at that moment. 

The second question on the form is "Do you find 
there was negligence on the part of the shipowner which was 
a proximate cause of the plaintiff's injury?" You are to 


check yes or no.. 


Obviously by instructing you on the law of damages 


I am not implying that you should find the defendant is 


liable, but if you should find that the defendant is laible 
you must be prepared to go into the question of damages. 
For this reason I now instruct you on this subject. 


The first instruction is that plaintiff has the burden of 


proof on the issue of damages. 


: 9 4 
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The purpose of the law is to award as far as possible 


| 


just and fair compensation for any loss which directly re- 


resulted from the accident in question if you find the ship 
owner to be liable. 

Damages must be purely compensatory and reasonable. 

not intended to punish or to penalize a defendant. 

When we say "compensatory" we are talking about 
something intended to make the plaintiff whole. When we are 
talking about punishment or penalty, which you are not to 
award, we are talking about some punishment you are imposing 
On a defendant, but that applies in a different kind of case. 
That concept does not apply here. 


Only compensatory damages areawarded in a cases like| 


In assessing damages, you should take care that 
they are neither inadequate nor excessive. I am sure you feel 
that is about the most obvious Statement that has been made in 
years, but it is worth saying and keeping in mind, because 
the point is that you must avoid extremes. 

The matter rests in your sound discretion, and you 
will be guided by your common sense and your experience. 


Now, what about the elements of damage? 


There are two basic elements sought to be recovered 


ar 
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First, a claim for loss of past earnings. The 
plaintiff claims that as a result of this accident he was 
necessarily out of work for ten months, from July 1971 to 
about March or April of the next year. You will recall his 
evidence that he returned to work ufter three months for 
about a day but felt he could not continue, and he remained 


out of work for another seven months. 


It has been stipulated, I believe, that at the time 


he was employed he was earning currently about $850 per 
month. 

Now, I should instruct ‘ou that there is a duty to 
mitigate any claim for damages, and there would be a duty to 
work as soon as the plaintiff could reasonably work in order 
to avoid building up lost earnings, and you are entitled to 
consider whether or not you believe the plaintiff could 
reasonably have been expected to work earlier than the time 
he did. 

I think I have indicated to you, or the lawyers 
have indicated to you, there is no claim for any loss of 
earnings past the ten months that occurred immediately after 
the accident. 

The major claim here is for suffering, for mental 
impairment, for loss of enjoyment of family and home and 


deprivation of recreational activities. You have heard 
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extensive proof and argument on those subjects, and I think 
it would be completely redundant to try to summarize or re- 
peat that. I simply charge you that i: plaintiff has proved 
that these conditions or any of them resulted from the 
accident of July 12, 1971, and if you find that the defendant! 
is liable for that accident, then these are all kinds of 
injury for which the law does allow monetary compensation. 

The law allows compensation for these elements 
of damage both in the past, up to the present time and with 
respect to the future for a period as long as you believe 
that they will last, 

You are entitled to consider, but you are not 
bound by the figure which has been stipulated that the 


plaintiff had a life expectancy at the time of the accident 


in 1971 of about twenty-four years, 


Now, no one has tesfified and no one could 
testify in any case as to any mathematical way to calculate 
a monetary damage figure to be placed upon elements such as 
depression, mental impairment, loss of enjoyment in home life 
and recreational activities et cetera. The plaintiff's bur- 
den of proof in no way requires the plaintiff to put on any 
Such testimony. There really could be no such testimony. 
‘This is a subject, that is, attempting to put a dollar 
figure on elements such as this, this is e subject which 
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would obviously cause a jury in approaching it some difficulty, 


| 
but the only guide I can give you is that it is up to you 


| 

to use your good judgment and your good common sense and | 

sense of fairness in attempting to determine what monetary | 

| 

figure approximates the type of injury and degree of injury | 

which you find has been proved both in the past and in the 
future. 


The courts have found, through long experience, 


that although no mathematical calculation is possible for 


| 
| 
| 
| 
| 


this type of injury, juries through the use of common sense 
and their sense of fairness, regard for both parties, are 
able to come up with fair moretary figures on these elements 
of damages. 

With respect to any figures mentioned to you by 
plaintiff's attorney, it is certainly fair argument for 
plaintiff's attorney to suggest*figures to you. That is 
his job. On the other hand, like all statements of the 


attorneys, that is not evidence, and you may accept or re- 


ject any suggestion to you by an attorney with regard to the 
specific figures. It is merely to be treated by you as argu-} 


ment, and you can give it the weight that you think it should 


determine what you believe would be a fair monetary eqvivalen 
for this type of damage, if you reach that question at all. 
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have. But your basic job is to start from the evidence and 
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I further instruct you that in conr ction with the 
problem of depression, mental suffering and so forth, the 
plaintiff had a duty to take reasonable steps to mitigate 
these damages of this nature. He had a duty to take reason- 
able steps to obtain treatment. 

On this point, the defendant has the burden of 
proof in showing an unreasonable failure to obtain treatment. 
On this question, you are entitled to consider the expert 
evidence. You have heard evidence from, I believe it was, 
Dr. Kaplan, that in such a situation as this, treatment either 
by psychotherapy or medicines could be expected to have had 
a beneficialeffect. 

You have also heard the report of Dr. Brown, I 
believe, to the effect that there would be certain impediments 
to fruitful treatment in respect to a patient of this kind 
because of language barriers, suspicion and so forth. You 
are entitled to take into account these expert views and 
weigh them and evaluate them. 

You are also entitled to take into account your own 
good judgment and common sense on the question of whether 
plaintiff should have sought treatment. 

If you believe that plaintiff should have sought 


some treatment or attempted some treatment and did not do so, 


then how do you deazl with the monetary effect of that on the 
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damage award? Again, there is no way to mathematically 
calculate that question any more thar there is a way to 
mathematically calculate the basic question of how much damages 
the plaintiff has suffered. 

If you find that the defendant has shown that the 


plaintiff should have sought treatment and did not do sO, you 


may, depending on what you believe has been shown to your 
satisfaction and to your common sense, reduce the damage 
award by a small amount or not at all, depending on what you 
feel you are convinced of. 

The net of it is you may reduce the damage award to 
such extent as you believe in your own sense of fairness and 
good common sense it should be reduced, and whether that is 
a great amount or none at all is up to you to determine. 

Returning to the question of witnesses, you have 
heard what has been termed expert testimony from varicus 
Sources. You have heard expert witnesses, opinion witnesses 


in court, and you have had introduced into evidence for 


your consideration the opinions and the reports of various 


doctors who were not before you as witnesses but whose re- 


ports were introduced. 


It is proper in any litigation to introduce the 
opinions of persons who are thought to have special expertise 
in a field, whether it is the field of shipping or longshoring 
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or medicine or psychiatry or whatever, and the jury should 
consider carefully those opinions. But the jury is not bound 
by any opinion, and in a case such as this one, where eer 
conflict, the iury must resolve those conflicts. 

The jury is interested in considering two basic 
questions in evaluating an expert's opinion: 

First of all, the jury must evaluate the underlying 
facts on which the opinion is expressed. Does the jury be- 


lieve that the factual basis for that opinion has been proved 


or has not been proved? 

Secondly, the jury is entitled to and will neces- . 
sarily evaluate the strength and validity of the opinions 
given. Just because you are laymen and you have before you 
people who purport to have expertise does not relieve you of 
the responsibility to weigh their opinions and evaluate them 
in the light of your good judgment. 

Let me now come to the question of what we call 
contributory negligence. That is the question of whether 


the plaintiff himself contributed to the accident and, if so, 


to what extent. 
The plaintiff was under a duty to exercise reason- 


able care for his own safety. He was under a duty to act in 


such a way for his own satety as you would expect a cuuce tay! 


prudent longshoreman to act under similar conditions. 


cx) o 
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On this issue of contributory negligence, the 
burden of proof is on the defendant ship owner to sustain the 


claim of contributory negligence by a fair preponderance of 


the evidence. However, even if you find that the contributory 


negligence claim is sustained by the defendant, this is not 
automatically a complete defense to the plaintiff's claim, 

Should you find that the defendant has proved that the ac- 

cident was contributed to in part by plaintiff's own negli- 
gence, then there must be a proportionate reduction in the 

amount of damages awarded to the plaintiff. 

Only if you find that the plaintiff's own negligence 
was the sole cause would there be a complete defense. 

I should state to you at this point that the evi- 
dence indicates that the plaintiff was required in the course 
of his employment to go on to the outboard container and un- 
loose theone or two loops -- I am sorry -~- to remove the one 


Or two loose lashings which remained there. 


The mere fact that the plaintiff went to that spot, 
even though that was a dangerous move, would not in and of 
itself be contributory negligence. The only valid claim of 
contributory negligence here would be if the Plaintiff under- 
took that required task in some manner or by some means or at 
some time which he was not required to do and was unreasonably 


risky with respect to his own safety. 
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For instance, if you find that the plaintiff could 
have and should have stepped to another container and waited 
for see ciasoenesie of this one container that was being lifted, 
Af. you find that that happened, that the plaintife could and 
should have moved in another way than he did, then in that 
kind of circumstance, and only in such circumstance, if you 
find that it is proved, would there be contributory negligence 


Now, the two questions about contributory negligence 


are as follows: 


Question 4: Do you find there was contributory 


negligence on the part of plaintiff which was a proximate 
cause of his najury? 
The answer is yes or no. 
Then Question 5, the last question: If your answer 
to Question 4 is yes, by what proportion do you find 
that such contributory negligence was a proximate cause 
of plaintiff's injury? 
Under our law, if you find contributory negligence, 
unless you find it was the sole cause, you have the duty to 
apportion it, determine what portion was plaintiff's respons- 


ibility and put ina percentage. 


Now, that about concludes the charge, which means 
that you are ready to enter into your deliberations, and I 
remind you that any verdict, any answer to any of these 
r 
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questions must be the unanimous decision of each one of you. 
Each one must agree in good conscience to a verdict. 

You will go into the jury room and you will deliber- 
ate, and you will consider all the evidence. The democratic 
process is for you to exchange your views, raise your ques- 


tions with one another and do your very bestto resolve those 


questions and agree on a verdyct which can conscientiously be | 
entered into by each one of you. 
You will rely upon your recollections of the evi- 


dence. To the extent that you do reach a point where you 


need to have knowledge of a certain point in the evidence 
and none of you can recall it, it is possible to have the 
record read back to you. However, this interferes with your 


deliberations, and it is a very good idea to try to trade 


recollections before you ask for it to be read or ask for 
anything to be read, because it takes time to get the portion 


of the reporters notes, isolate parts of the transcript and 


so forth. 

Sometimes when one person does not remember some- 
thing, others do. So please trade recollections. 

Juror Number 1 will be your foreman, unless he de- 
clines to serve, and then you will elect another foreman. 


There is one point that I should have told you. 


If you reach the question of damages, you should be reminded 
y 
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that you are not to consider in any way or make any increase 
because of income taxes. A damage award is not taxable. 

Now, when you have reached a verdict and when you 
have filled out this form, please send a note to me by means 
of the marshal, who will be at your door. Please do not send 
the verdict form out. We will convene again when you are 
ready, and your foreman will announce your verdict in open 
court. 

With respect to any notes or any requests of any 
kind which you want to address to the Court, do it by a note 
handed to the marshal, who will be in attendance at the door 
of the jury room. 

It is now about ten of four. I need to have a few 
moments to see if any of the lawyers have any corrections or 
other changes which should be made in the charge. I will ask 
you to hold your places until we conclude that... That wili 
be just a few minutes. 

I will at that point dismiss the alternates, with 
our thanks. 

I want to tell you, lest I forget, that since we 
are somewhat past the midpoint of the afternoon, we are in 
your hands as to how long and how you want to conduct your 
deliberations. I Suggest you take it one step at a time. 


See how much you accomplish by a reasonable time, and we can 
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consult together about what to do regarding dinner, staying 
this evening or whatever we have to decide about your schedul- 
ing. But basically we are at your service from now on to 
see that things are as comfortable and as convenient for you 
as possible. 

I want to see the lawyers for just a moment. 

(In the robing room:) 

THE COURT: Mr. Friedman? 

MR. FRIEDMAN: I respectfully except to the Court's 
statement to the jury that the same facts essentially affect 


and control the unseaworthiness claim and the negligence 


claim. 


I respectfully except from the Court's statement 
that unseaworthiness is limited to a condition, unless -- and 
I request that the Court charge the jury if they find the 
hatch boss should not have gone forwardwith the lift-off while, 


the man, Picinich, was aloft, because of the likelihood of 


causing ~- bumping and causing the fall, that that can be 


found to be an unsafe condition that constitutes unseaworthi- 


ness. 


That was completely omitted from the various items 


of the claims, which were gone into at some detail, and I 
except to that. 
THE COURT: I will not give that charge. 
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MR. FRIEDMAN: I will state my position very care- 


fully, because this case is going to the 17th floor, because 


this charge was not consistent with the maritime law as I 


know it. 

I will not stand on one foot, and I want the record 
to reflect that I am being pressured. 

THE COURT: Go ahead, please. 

MR. FRIEDMAN: I respectfully except from the 
Court's failure to charge the standard charge that unsea- 
worthiness can exist even if a condition is brief, particular- 
ly since the Court has charged about the momentary aspect. 
It should be made clear it can be transitory unseaworthiness, 
and it does not have to be a permanent or protracted condition 

I respectfully except from the Court's charge that 
if the nee finds that the container Picinich was standing on 
moved for lack of the restraining or stacking device, that 
they would still have to go on to find that the failure to 
use the stacking device constituted some kind of unreasonable 
failure. If they find that the cause of his fall was the 
movement of the working or walking surface, then that con- 
stitutes liability under the numerous cases given to your 
Honor, unless if they found that the cause was the momentary 
act of the winch operator. 

If that was not the cause and it moved, was not the 
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sole cause and it moved, then there is no going into reason- 
ableness in the failure to use the stacking devices. 

Your Honor has termed it unseaworthiness, and I 
don't have the time at four o'clock in the afternoon -- you 
have permeated the unseaworthiness claim with reasonableness 
language that violates the DeLima case in this Circuit. 

Your Honor did not charge, and I take exception, 


with respect to the failure to tell the jury that there can 


be constructive notice with regard to the negligence claim. | 


You spoke only in terms of the ship owner's personnel picanans 


THE COURT: I said "knew or should have known". 
MR. FRIEDMAN: The fact that the lashings as used 


when normal is not the issue, and I except to the Court's 


charge in that respect. Normal or not, your Honor ignores 
the language in the decision of Rodriguez vs. Coastal Oil 
that there is absolute liability if there is an unsafe con- 
dition whether the practice followed is normal or not normal. 
I object and respectfully except to the several 
attentions given in the charge to the concept of the winch 
operator's handling or negligent handling of the load, partic- 
ularly on this record, in which there is literally a totality 


or near total absence -- I think there is a total absence -- 


of evidence that there was a negligent act by the winch 
operator, who is unnamed and not testified about in any direc 
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way whatsoever. 


I ask the Court in that connection to advise the 
jury that it would be speculation in this case for the jury 
to find the winch operator mishandled the load, there being no 
such evidence in the case. 

As respects the damages, your Honor at one point 


said that the damages -- and I except thereto -- are to be 


those which directly resulted from the injury. If the injury 


contributed, is one of the contributing causes to the con- 
dition claimed, it is sufficient, and it does not have to be 
a direct result. 

With respect to the mitigation aspect, your Honor 
modified the language’ given throughout the plaintiff's claims 
in which it was stated that if you find the plaintiff has 
proven with respect to tke defendant's responsibility, to say 
if you believe it has been shown, rather than if a defendant 
has proven to you that the plaintiff should have sought 


treatment, and I abject to the change of the language and the 


failure to instruct the jury that the defendant has to prove 


it, not that it has been shown. 

I ask the Court to instruct the jury that if Mr. 
Picinich's resistance to treatment, if they find there was 
such, is a sequelae, if they find it was a sequelae of his 


psychiatric condition or illness, then the award is not to be 
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rdduced, even though he may have failed to obtain treatment. 

I request that the Court charge that as to contribu- 
tory negligence, the available of any other container to stand 


on is only to be considered if the jury finds that at the time 


in question he then had reason to know that the surface he was 
Standing on was an unstable surface. 

I except to the Court's failure to include words 
along those lines. 

THE COURT: Weil, I believe that I will deny all of 
those requessts to make changes, subject to what the defend- 
ants have to say. 

I would like to say in general that the process of 
charging this jury in this case, like in all cases, is 
little different from the next case. I had from the defend- 
ants usual, general, what we call boilerplate charges, many 
of which were perfectly applicable but did not help, in my 
view, sufficiently to illustrate the real problems which the 
jury had to grapple with. 

It is perfectly okay and I suppose it is safe and 
sound to simply give the boilerplate and Grop it at that 
and let the jury go and flounder. 


From the plaintiff's side, I simply -- I did not 


even have that. I had given to me two charges given by other 


judges, in other cases, one by Judge Motley in the Rubinich 


7 eee 


SOUTHERN DISTRICT COURT REPORTERS, US. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. — 791-1020 


RDP 17 
case and another by Judge Frankel in Adirosa -- somehow I 
don't have that group of papers. 


Now, again, I studied those charges with some | 
care and found that they were helpful to some extent, but it 


involved sharply different Situations and did not provide what 


I considered to be sufficient guidance to this jury in handling 


this case. What we have here is not the situation that Judge 
Frankel was dealing with, where for some reason unknown 
fishnet doors collapsed or there was nothing to indicate -- 
there was really no Other problem there. 

Here we had a situation where there was testimony 
about different judgments regarding the way to properly secure 
containers on a still ship at a pier at the time of discharge. 
Without going into detail, it seemed to me incumbent, on me, 
although at some risk of going beyond boilerplate, to assist 
this jury in knowing how to approach that specific question, 
and on that I got no help from any lawyer, and I simply went 
beyond it, and I will not retract from that. 

On the question of the loose lashings at the top, 
that is not necessarily ipso facto unseaworthiness. It is not 
like the collapse of a girder or the collapse of a floor. 
There is an element, a much more sophisticated element the 
jury has to deal with. It felt it was important to give them 


some guidance beyond boilerplate, and that is the way we stand 
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Like in any formulation in the English languege, | 
there are problems, and I don't deny there are some here. If 
anybody can suggest an improvement I will be happy to consider| 


it, but I am not going to simply abando. the wnole thing. 


Now, with that in mind I am perfectly glad to hear 


| 
; mri ; 
any real suggestions. I will go back to Mr. Friedman in a | 
minute, but I have not heard from Mr. Kain. | 
j 

| 


MR. KAIN: The only exception I nave to your Honor's 


charge as given is, I object to your Honor's charge that a 
g : \ g 


former employee of the ship owner has an obvious interest in 


THE COURT: All right. 


MR. LEONARD: I have the objection for failure to 


| 
| 
| 
the outcome. 
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charge my original requests, | 
THE COURT: You mean the ones I ruled on last night?| 
MR. LEONARD: I do have some requests. I request 
the Court to charge the jury that the periodic calculations 
made by the plaintiff -- that is, ona year-by-year basis -- 
of money damage is an improper summation and should not be 
considered by the jury. 
Under the law of the State of New York and the 
maritime law, saying the Plaintiff is entitled to x dollars 


a year and inviting the jury to calculate that damage is 


an improper method of presenting a question to the jury. 


$05 


SOUTHERN DISTRICT COURT REPORTERS. JS. COUR THOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


THE COURT: I am ignorant on that point, and it is 
very hard for me to.deal with it.’ “If i¢ ds elearly wrong; I 
would change it, but I thought it was okay. 


MR. FRIEDMAN: I would not have done it if I thought 


it was wrong. If it is wrong, I have been doing it wrong for 


fifteen years. it is not wrong, As a matter of fact, the 
Judge's charge to discount -- there has to be an annual basis 
in order to apply a discount factor. 

THE COURT: I will hope: for the best .on that ione. 


MR. LEONARD: I request you charge the opinion of 


the McGrath superintendent as to what should or should not 


have been done is competent in any action against the ship 


owner. I refer specifically to the recommendations contained 
in, the } ath superintendent's report as to -- 


.HE COURTs 4 will deny that. 


MR. LEONARD: I request the Court charge the jury 


there is no claim as to any medical expenses, and they are 
not to speculate or gu’ss as to that. 
THE COURT: .I did not give it to them. Nobody. had 


mentioned that. 


MR. LEONARD: I request the Court charge that the 
cherge by the Court as to future life expectancy does not 
imply that the plaintiff will continue to suffer from any 
cod ion whatsoever for the balance of his life or, indeed, 
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that he continues to suffer from any condition to date. 
THE COURT: I won't give t hat elaboration. 
MR. LEONARD: I assume I have exceptions to that. 
COURT: You: do. 

MR. FRIEDMAN: I don't know what your Honor wants 
me to say. I think each of the points I mentioned, if you 
want to consider any of the points, I will try to be more 
helpful. I thought I was more helpful in this case than I 
was in any other, when I get into another judge's charge on 


the precise proof. But I have never submitted a judge's 


charge. I have always submitted advocate's assertions, just 


as they do. 
What I am being accused of, why I am being accused 
of being unhelpful is beyond me. That is for another time. 
THE COURT: You talked about it being error to have 
spoken in the terms I did about the loose lashings. 


FRIEDMAN: Let me get to that. 


COURT: If there is something that should be 


Clarified,-let's do it. 

MR. FRIEDMAN: I thought under the law of unsea- 
wortniness and what I think your Honor should charge, they 
have to find that it moved, you said -- 

THE COURT: I am talking about the lashings, the 
lashings left on top. Is that just ipso facto unseaworthiness 
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MR. FRIEDMAN: Let me put it this way: 


If he was up on the box at the time the hatch boss 


decided to lift off the inboard container, he's up on the 


outboard container to remove lashings. If the hatch boss wills 


not have instructed the winchman andthe other men to go ahead 
with the lift-off while he was on top of the box, then that 
method of proceeding, that is not a momentary act. That 
takes a few minutes. That is a procedure. 

If the hatch boss should not have gone forward at 
that time with ssi Still up there, it is not Usner., It is 
an unsafe method of Operation, and he is entitled to recover 
eventhough it is the act and selection of procedure of 
stevedores. 

THE COURT: Maybe I have missed something, but it 
seems to me we are gradually working into a new claim that -- 


MR. FRIEDMAN: It's been in the case since the re- 


THE COURT: I thought the unseaworthiness claim and 
I thought this was articulated several times. There was an 
unseaworthy condition, an unseaworth:r+-s claim about the 
insecure condition of the containers, the lashings being loose 


the absence of any other stacking devices or any other means 


to prevent horizontal movement. 


Then I thought we had an unseaworthiness claim in the 
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presence of the loose lashings on top, one or two of them, 
which caused them -- which caused him to go up there and have 
to do an unsafe operation because of the neglect of the 
ship's people to clean the things off. 

MR. FRIEDMAN: I thought I made clear in the summa- 
tion that there is a claim that once he was up On. the roof, “Lt 
only to fly a flat, once he was up on the roof of the out- 
board container, it was an improper method of discharging to | 
go ahead with the lift-off of the inboard container while he 
was standing on the roof of the one immediately next to it, 
to wit, as stated in the superintendent's report of accident, 
whatever reason he went up there for. 

THE COURT: The presence of the loose lashings: 
are you withdrawing the claim that that in and of itself is 
unseaworthiness? I think I can just remove that from the 


jury's worry. Is that withdrawn? 


MR. FRIEDMAN: No. That is why he went up there: 


because they inadvertently left it. 

THE COURT: Now there is an additional claim about 
the Litt-off. 

MR. FRIEDMAN: Exactly. 

THE COURT: I think we have gone through that. The 
question would be whether it is enough to be unseaworthiness 
or whether it is this transitoriness which is simply negligence 
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What is the position of the defense? 

MR. KAIN: If I apprehend Mr. Friedman's theory 
correctly, I believe your Honor's charge was correct, for 
the reason that your Honor, quite properly, I believe, told 
the jury that the factors of time -- in other words, he was 
up there to take it off. Did he have to take it off at that 


time? Did he have to be on that particular container at the 


time of the lift-off? 


That was the purport of all of this testimony with 
respect to the plane of the falls. Captain Wheeler was 
asked in his opinion, and I believe Captain Ash was asked and 
others were asked that. 

I believe your Honor's charge covered this. Part of 
the contention has been, and the testimony elicited is to 
show, an experienced longshoreman would not have been where he 
was. 

THE COURT: This question of whether something is 
too transitory or too quick in time to be unseaworthiness 
versus negligence ~~ I don’t claim to be able to solve it 
once and for all. I think it's a difficult question. 

My understanding of the case is, though, that this 
type of situation -- in otherwrds, the claim that the winch 
operator made the lift at a wrong time, namely, while plaint- 
iff was standing on the top of the container -- I would find 
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and I wouid hold that that was in the negligence category 
solely and not in the unseaworthiness category. 

For better or for worse I have got to take a 
position, and that is the position that I believe is nearer 
right. 

FRIEDMAN: With all due respect, you are making 
a mistake. 

THE COURT: I am sure you feel that way. 

MR. FRIEDMAN: I feel that way with reason. I don't 
take positions unreasonably. 

MR. LEONARD: You take them incorrectly. 

MR. FRIEDMAN: I think I know this area. I know 
the Usner area. I argued the case in the Supreme Court that 


4 


preceded Usner, the Waldron case, that dealt with all these 
issues. 

Now, judge what Usner is. If the Hatch boss had 
given no order, they were just proceeding, and all that 
happened was the winch operator just juggled the controls, 


causing the bang. That's Usner. But where the hatch boss, 


as it is spelled out in the McGrz report, prior to that, 


says, “Now, fellows, go ahead with the lift-off and lift up 
at this time," and that's a wrong thing to do, lifting off 
at that time. That's not Usner. Usner is very clearly, in 


its own language and in the cases that have analyzed it, 
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four decisions: single,momentary, isolated act of the 
winchman. 

Here you have a decision by the hatch boss giving 
the signal to the winchman to proceed. As he proceeds, then 
it hits, and it's the hatch boss’ decision, which is not a 
momentary, isolated act of negligence. That is a selected 
method of discharging, and that is not Usner. 

THE COURT: All right. I just. have to disagree 
with you. I will stand on what I have charged. 

(In open court:) 

THE COURT: There are no corrections or changes to be 
made in the cnarge. 

I will now excuse the alternates. I am sure you 
understand you have been our insurance policy. This has been 
a case that has lasted over a period of two weeks, although 


we have had only eight trial days. If anything had happened 


to one of the regular jurors in the middle of this, we would 


have had to lose the benefit of all of our efforts. 


Thank you very much. You are excused. 

(The alternate jurors left the courtroom.) 

(The deputy marshal was duly sworn.) 

THE COURT: I want to say that you are entitled to 
request any of the exhibits. We won't send them all in now. 
All we will send in now is the verdict form. 
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If there are any exhibits which you wish, you send 


a note, and they will be furnished to you. 
(The jury in the custody of the deputy marshal, 
left to the courtroom at 4:20 p.m. to commence deliber- 


ating upon a verdict.) 
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(Court's Exhibit B was marked.) 

(In the robing room.) 

THE COURT: We received a note a little after 6, 
which we have gone over and marked Court's Exhibit 6. 

“Could we have a clarification of unseaworthiness 
and negligence as they apply to this case? We believe that 
£f defendant is not unseaworthy, he is, ergo, not negligent 
and conversely, if defendant is negligent he is also by 
definition unseaworthy. 

"Thank you." 


I tend to say they have made their own cla -ifi- 


cation, but that is obviously a serious problem. What do 


you suggest by way of answer? 

We will start with Mr. Friedman. 

MR. FRIEDMAN: I think part of the problem is 
part of what I referred to very briefly in the post charge 
conference, that the charge did not make as clear as it 
should have that there is a distinction between the unsea- 
worthiness liability and the negligence liability with 
respect to the absolute duties, et cetera. 

I don't want to speak unnecessarily lengthy, 
but I think the Court should clarify to the that 
it is not so that there is an inverse relationship. 
they are negligent, then there is unseaworthiness. 
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that is so. 

I think one can find opinions. I recall a 
Frankfurter sentence, in Pope, Talbot & Horne, in which 
he says there is next to no imaginable case of negligence 
and yet no unseaworthiness. 

THE COURT: I think we would agree -- 

MR. KAIN: I wouldn't agree entirely. I can 
conceive with the facts in this case of a situation where you 
have unseaworthiness resulting from neg. gence other than 
the ship owner's negligence. 


THE COURT: The elements of unseaworthiness that 


I charged, and I am excluding for the moment because I didn't 


charge on it, I did not accept the last proposition of Mr. 
Friedman about what he said which is in the record. But 
the elements which I charged on with elements for which 
the shipowner is responsible, that is, the question about 
the loosening of the lashings on the container and the 
absence of any stacking plates causing the container to be 
insecure. 

MR. KAIN: No question about that. 

THE COURT: On that point the responsible ship 
personnel did it, knew about it. Every phase of that 
problem, whether its fault or not or unseaworthiness 


or not, it is the shipowner's and ship's personnel's 
fr 
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responsibility, right? 

MR. KAIN: With respect to that particular 
portion, yes. 

THE COURT: Let us go to the other thing I 
charged on which was the loose lashings left on top of the 


container. Those loose lashings, if they were left, 


were left by the ship's crew who had done that work. 


MR. KAIN: No question about that either. 


THE COURT: Now is there anything, any other aspegt 
| 


-~- let me put it this way: Is there any other aspect of the 
claim of negligence against the shipowner other than those 
two things that I charged about? 

MR. KAIN: Not that you charged on. Because 
I thought concomitant with your Honor's charge you told them 
that you weren't attempting to cover all aspects and that 


they could find others. In other words, I understood you 


to tell the jury that your charge wasn't all encompassing 
and you weren't attempting to make reference to all types 

THE COURD: Let me putit this way: I did make 
it clear that any momentary negligence on the part of the 
stevedoring company couldn't be negligence on the part of the 
shipowner, and I illustrated that by the winch operator. 

MR. KAIN: Yes, sir. 

THE COURT: Now, let me just finish with Mr. Kain. 
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What would you suggest we say? 

MR. KAIN: I found nc difficulty with your Honor's 
charge. I think it was accurate and I think it co->-red 


it. If they are only referring to what your Honor charged 


on that particularaspect and the references you made, I don't | 


find any fault with it at all. But it occurs to me that 
Mr. Friedman in his summation this morning made reference to 
positioning of the boom and specifically told them, and 

I don't say they have considered this, but I believe he 
specifically pointed out to them that even though this 
condition -- accurately in this respect -~ if this was 

an unceaworthy condition, it was created by the stevedores 
who obviously positioned the booms -- 

“* COURT: I don't think he talked about the 
position... of the booms this morning. What he did say is, 
he talked about method. But what he was talking about 
there was the commencement or carrying out of the lifting 
Operation at a time when Mr. Picinich was on the container 
pulling up the loose lashings. 

Now, frankly, when I heard him I thought that the 
emphasis was on -- as far as unseaworthiness, was on the 
loose lashing and consequently in my charge I did refer to 
the loose lashing problem at one point when I was describing 


the claims of unseaworthiness and I reiterated in two or three 
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ways the necessity of finding a condition. 

If you think that there is some -- 

MR. KAIN: As I tried to state before, I find 
your Honor's charge on both unseaworthiness and negligence tc 
be accurate, but I envisage from what was said in summations, 
for example, the McGrath report was read and I thought -- 
here again I am going on recollection -- I thought Mr. Fried-' 
man argued that if the hatch boss ordered this container 
lifted at an improper time, even though this was the hatch 
boss' order about which the ship knew nothing, that this 
created liability on the part of the ship. 

Let me read you part of the charge. I think cne 
problem that you are concerned about is the possibility 
that the jury has in mind the claim which was alluded tc 
in some way by Mr. Friedman, that there was unseaworthiness 
because the winch operator started work whilethe plaintirf 
was on the container. 

MR. KAIN: I thought also in your Honor's cha: je 
you made reference to the fact, and I believe accuratel:’, 
that there was the question of time interval, if he had 
told he should remove these, he had the option to do it 
at that time or some other time. 

THE COURT: That's a different phase. That's 
contributory negligence. 
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| 
I did not in so many words list the plaintiff's claims at any | 
particular point but I did read this as part of the charge. | 

"As you know, plaintiff's claims of unseaworthiness | 
relate to conditions other than the momentary handling of the 


winch and the bumping. Conditions which are claimed to have | 


existed for some period of time, such as the alleged 


insecure condition of the containers after the lashings were 
loosened or removed on Sunday, July llth, and the presence 
of the one or two loose lashings on the container where 
plaintiff fell from." 

In that spot I did list those two claims 
of unseaworthiness as distinct from the momentary handling 
of the winch. 

MR. KAIN: That is true. 

THE COURT: Later on in the charge when I was 
trying to illustrate some points about two of the claims, 
I talked specifically about tne loose lashing, the loose 
lashing-stacking device problem, and I talked abcut the 


problem of the lashings left on the top of the container; Go 


you recall that? 


MR. KAIN: Yes. 


THE COURT: I doubt very much in view of the 
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was unseaworthiness or even negligence on the part of 
the shipowner becausd the winch Operator started to work. 
MR. KAIN: I didn't mean to suggest to your 
Honor thatthey were considering this at all. The only 
point I meant, since your Honor's instructions, aa tT 
understood it, that you weren't attempting to list for 
this jury precisely and review all of the testimony about 
the pack.«> of the draft, plane of the falls, 
the whole body o* testimony, that this was illustrative of 
dertain things. But I do believe your Honor's instruction 
to this jury on seaworthiness or urseaworthiness and 
negligence was accur2te and I would not like to have you 
Say to this jury as a general Proposition at this point that 
any negligence in this case has to be that of the shipowner. 
THE COURT: How about saying that any negligence on 
the part of the shipowner would necessarily in this case 
have to involve seaworthiness. Of course, it is only 
negligence on the part of the shipowner we are concerned 
with, Couldn't we do that? 
MR. KAIN: My first impression that it is 


reasonable. It would be an unseaworthy condition created 


by negligence. 


MR. LEONARD: My understanding of Professors 
Gilmore and Black in their book of admiralty say that 


as «4 


a4 
SOUTHERN DIST! ICT COURT REPORTERS, USS. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. = 791-1020 


rdbr 8 


while it is true it is difficult conceiving, a shipowner 


may be negligent and the vessel unseaworthy. 


The example they give is an assault by an 
admittedly competent, level-headed person of a vessel on 
someone. That's a pretty wild case. But not in this 
case. In this case I think that any unseaworthiness -- 

THE COURT: Haven't we agreed on the first 
Proposition, that any negligence on the part of the shipowner 
would necessarily in this case have to be unseaworthiness? 

MR. LEONARD: Yes. 

THE: COURT: Now, let us talk about the second 
proposition. 

MR. LEONARD: Which is whatyou charged, I think. 

THE COURT: Now, the second proposition which 
the jury advances is that any unseaworthiness would auto- 
Matically have to be negligence and if there isn't unsea- 
worthiness there cannot be negligence. 

MR. KAIN: In the scontext of this case, 


again my reaction is that that is a fairly accurate state- 


ment. 


COURT: What do you say, Mr. Friedman? 


FRIEDMAN: I say no. 


¢ 


COURT: You tell me, applying to this case 


and not a lot of general statements, what in this case, and 
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let us suppose that the jury finds -- because this is where 
it would be binding -- let us Suppose the jury finds no 
unseaworthiness, how could they find negligence? 

MR. FRIEDMAN: It is the other way around. We 
agree if they find negligence, that any negligence finding 
with respect to the Shipowner would be and would render 


the vessel unseaworthy. We have agreed on that. 


The question is the othr way around. Could they, 


within the facts of this case, find the vessel unseaworthy 
and yet exonerate the defendant shipowner from the charge 
of negligence? That is the question. 

THE COURT: I don't think that is your real 
problem that you have to worry about. 

MR. FRIEDMAN: That is the question they have 
asked. They want to know that. If we find it unseaworthy 
does that mean it is negligent and -- 

THE COURT: Wait a minute. 

“We believe that if defendant is not unseaworthy 
he is, ergo, not negligent." 

That's the real problem for you. Obviously if they 
find him unseaworthy, you don't particularly care about the 
negligence. But we will put that aside. 

Tne real problem, it seems to mé, is just 
exactly the proposition stated by the jury. 
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MR. FRIEDMAN: May I hear it again? I digest ee 


better when I read them. 
THE COURT: All right. 
(Pause.) 


MR. FRIEDMAN: I think what we have here is 


actually, let us call it three questions or two, the first 
is, could we have a clarification of unseaworthiness and 


negligence as they apply to this case. Then there is another 


question, which I will take as one question, if you believe 
defendant is not unseaworthy, ergo, he is not negligent. 
And conversely, if defendant is negligent he is also by 
definition nm 

THE COURT: Let us take the second question because 
that brings it to focus most clearly. 

MR. FRIEDMAN: It is not okay because I don't 


think it brings it into focus because I think what the jury 


is asking for, and I did take exception in the initial 


charge, is the clarification of the distinction between 
the absolute nature of the unseaworthiness liability, 


that it is a species of liability divorced from negligence, 


and that it does not depend on negligence doctrines at all. 
THE COURT: That is a lot of general discussion. 


Now you tell me in this case. 


MR. FRIEDMAN: That's easy. In this case, which 
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brings us back to the question, in this case it is very easy 


for the jury to find unseawortniness without negligence. 
They may not have regarded it as a deviation from reasonable 
care. If you take Wheeler's testimony and accept it, 
then this was normal, reasonable and well within the kinds 
of care that is ordinary and regular to use the lashings and 
not use the stacking devices, et cetera. Being done all 
the time, normal, regular, reasonable care. And that's 
what the law of unseaworthiness is all about. You can be 
as careful and reasonable and ordinary and in accordance 
with regular practices as you want, if the result of that 
is that you have set up an unsafe working surface and situ- 
ation there may neverthe less be absolute liability as a 
species of liability without fault because the condition 
of work is unsafe. 

THE COURT: That doesn't apply to this case. 

MR. FRIEDMAN: It doesn't apply to this case? 

THE COURT: I went over -- 

MR. FRIEDMAN: I don‘t begin to understand that. 

THE COURT: I went over Judge Weinfeld's charge, 
Judge Motley's charge, Judge Frankel's charge, two of which 
you referred me to prepare my charge on this case. 

I will take Judge Weinfeld's charge because 


usually he goes into a little more elaboration. This is a 
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charge on unseaworthiness. Falsoc against A.S. Iverans, 
70 Civil 3074. 

His instruction on unseaworthiness is full of 
language about reasonableness, as we all know. Now it also 
talks about the unseaworthiness duty being absolute. Tt 
seems to me we have to have a fairly sophisticated look at 
the purpose of using those two words. Unseaworthiness is an 
absolute duty in the sense that if something is -- let us 
just forget the word reasonable for a minute. Let us suppose | 
I am walking on a deck and under that deck it is supported 
by a timber and that timber is rotten. Now, nobody could 
somewhow discover the rottenness of that timber. It is 
concealed. It wouldn't be discovered in reasonable 


inspection or periodic maintenance. It is a latent defect. 


The surface will collapse under the normal weight of the nee 


man. The surface is unreasonably weak for the intended 
purpose, and therefore it is unseaworthy and the defendant 
shipowner is liable. The liability is absolute in the sense 
that te eb telinindee is liable whether he knew about it or 
whether he should have known about it. Even if that 
condition was caused by the manufacturerof the beam 


or some act of God or something, it is absolute in that 


sense. 


But the shipowner doesn't have a duty to provide -- 
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but still the concept of reasonableness comes in in another 


‘sense, as Judge Weinfeld's charge and Judge Motley's charge 


and every other charge given in this court brings out. 
For instance, Judge Weinfeld's charge -- 
MR. FRIEDMAN: Judge -- 
COURT: You raised this. 
MR. FRIEDMAN: I argued it ten years ago in this 
circuit. the name of the case is DeLima, and that is -- 


THE COURT: Please, I beg to have you let me 


"The law about unseaworthiness imposes upon the 
owner of a vessel the duty to supply crew members with a 
seaworthy vessel, that is one reasonably fit for its intended 
purpose or use. Or stating it another way, one reasonably 
adequate and fit for crew members to discharge their 
functions." 

MR. FRIEDMAN: We are not arguing that. The point 


is thatthis second -- 


THECOURT: Just a moment, please. 


"In deciding whether a vessel is seaworthy 


the standard to be applied is not absolute perfection but 


reasonable fitness for its intended use. That is reasonably 


adequate for the men to do their jobs with reasonable 


Safety. Seaworthiness is a relative concept, depending 


ee 
ne Got 
SOUTHERN DIST!.ICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


rdbr 14 

in each instance upon the circumstances in which the ship's 

reasonable fitness is drawn into question," and so forth. 
What I am trying to illustrate to you, Mr. 


Friedman, is this: That you cannot take a kind of 


simplisitic view of the words. The words are used in t+10 


different -- the word “absolute” is used for a particul ir 
Purpose in this rule and the word "reasonable" is used 
for a particular purpose and you have to keep that in mind. 

What I am leading up to is, I think under the facts 

of this case, where there was no latent defect, where whatever 
7 

was wrong or right, and where the question is’ the 

reasonableness -- the question under Judge Weinfeld's charge 

is the reasonable fitness of these appurtenances and arrange- 

ments, I say that we can't go out and tell the jury that they 

are to disregard the concept of reasonableness in judainc 

unseaworthiness. It could be contrary to the law. 

Certainly it wouldn't apply here. Therefore, in this case 

I think tha concepts merge. 

If you can tell me, in a really realistic way 
how they don't, I'd be happy to hear you, as applied to 
this case. 

MR. FRIEDMAN: What has to be reasonable for where 
the reasonableness consideration comes in is whether the 
security of this working surface does not have to be 
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absolutely secure, something that wouldn't move under any 
circumstances whatsoever. That is the reasonable 
testimony. 

Whether the failure of it to be reasonably secure 
result from care or knowledge or non-care or non-knowledge 
does not enter into the absolute or the liability with re- 
spect to seaworthiness. 

If it was not a reasonably secure -- in the cir- 
cumstances of this case by that I mean since it is 
uncontested that the prospect of it being struck by another 
container was well within the foreseeable range of ordinary 
discharging duties -- 

THE COURT: That is part of the seaworthiness 
concept, is it not? What you are telling me now is part 
of the seaworthiness doctrine. 

MR. FRIEDMAN: That is what I am saying. 

THE COURT: That is. what, I told, the jury. 

MR.FRIEDMAN: I have my own views on that. 

What I am trying to say that since, in this case, the claim 
is that it was struck by another container; that that was 


well within the foreseeable range and that therefore if 


this container moved when struck, the reasonable fitness 


test is met. In other words, it was not met, it was 


greached. Therefore, whether it was secured with reasonable 
oie i 
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care is what distinguishes it. There was a lot of testimon: 
offered to this jury that they proceeded in accordance 
with reasonable care, with regular practices. And that 
doesn't matter on the seaworthiness claim. They may 
have done so. They may have followed regular custom, 
if the jury decides to believe that that is so. But if 
what they followed resulted in a work surface which was not 
secure against such a thing as a foreseeable bump by another 
container immediately adjacent to it, well within the fore- 
seeable range of unloading operations, then it was not 3 
reasonably fit, a reasonably saie location, although 
created with reasonable care. 

THE. COURT: The thing is, Mr. Friedman, 
I would say this: If that arrangement was unseaworthy 1-~ 
the sense you have defined it, and that is the same as 
I defined it to the jury, then I don't see how these 
people escaped negligence. Because they created it. 
it was reasonably foreseeable, then it would have to taxe 


the bumps of another container and be subjected to that kind 
é 


of thing and move, that's what makes it unseaworthy 


and that's what makes it negligence. 

MR.FRIEDMAN: Not necessarily so. We cannot s iuppladt 
the jury in this regard. Your Honor has certainly not 
supplanted the jury in submitting certain other issues 
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very ephemoral indications because you decidzd the defendant 
was entitled to have them, the winch, the mitigation and a 
couple of other things. And the jury could, whether your 
Honor is sitting as a juror would or would not reason that 
way, a jury could reason that they accept that the roof sur- 
face was not reasonably safe and secure even though the ship- 
owner followed a lot of reasonable care, caution and 
regular practices in building it that way. They could 
make that finding. 
Your Honor might not make that finding but 
it certainly was the thrust of some of the evidence that 
was here presented and elicited by Mr. Kain and 
the jury might be moved by it, whether or not your Honor 
was. 
THE COURT: Let us just take the jury's question. 
"We believe that if defendant is not guilty 
of unseaworthiness, ergo, not negligent," now, I 
want you, please,to assume -- let us just take that 
proposition. Assume that the defendant has been found 
not unseaworthy. Would you please tell me how the 
defendant could be found to be negligent in this case? 


MR. FRIEDMAN: Well, we have among other things, 


2 
your Honor, whether or not we argued ever point in sum- 


mation, it was not withdrawn, that is, the absence 
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of the ship's cfficer with respect to supervising the 
discharging -peration. 

THE COURT: That was expressly withdrawn about 
twice in the trial. Let us gO on to something else. It 
was not argued in summation. 

MR. FRIEDMAN: That doesn't mean it is with- 
drawn. 92ne doesn't have to argue all points in summation. 
It was testified to by Captain Ash and it was certainly 
not withdrawn. 

THE COURT: I don't think it was even testified to 
by Captain Ash because I sustained an objection and 
you didn't ask the question. 


But I hear your viewpoint. Is there anything 


(Court Exhibit B was marked.) 

(Pause.) 

MR. FRIEDMAN: Your Honor, there is something 
I need from my file to helpe me answer your Honor's 
question. 

THE COURT: All right. 

(Pause.) 

MR. FRIEDMAN: Your Honor, what I went to my 


file to get were the special questions submitted in the 


Rubinich case. It is a fact that juries identify with 
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negligence and not with unseaworthiness claims. The case 
indeed resulted in the jury responding that, yes, they found 
the vessel owner negligent and, no,they found the vessel was 
not unseaworthy. Judge Motley, in answer to the special 
questions and notwithstanding there was liability found 
and liability confirmed. So that a jury response that they 
find negligence but no unseaworthiness is not that rare. 
+ 

In fact now that I think about it further you 
will find a decision by Judge Gurfein, called "“Ayala," 
where the same situation arose. juries have again and again, 
notwithstanding, as Judge Gurfein points out, "It doesn't 
necessarily commend itself =o our rationale. We have a 
hard time seeing how they reasoned it out but they never- 
theless have concluded in different cases from time to time 
where they perceive negligence but they don't perceive 
unseaworthiness. Whether it is because of the digestibility 
of the terms or not I can't comment but it happens. It 
happens particularly in longshoreman's cases where the 
Situation ist up this way." 

So it is not appropriate to tell the jury just 


like that that one is the converse of the other and the equal 


of the other and indeed we know the maritime law is replete 


with a distinction between the two. I think certainly they 
have asked for that and asked to be told about that in the 
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first question that is before them. T think that the proof 
here, a longshoreman, is entitled to have this jury 


explained to, and that is the purpose of this question, 


because it didn't get through to them, that there is a 
distinction. One is a species of liability that is divorced | 
from the other, and tt should be, and the plaintiff is 
entitled to the protection of seaworthiness. We are en- 
titled to have explained they are species divorced from 


the other, species of liability. 


Do you have anytling else? 


MR. FRIEDMAN: No. 

THE COURT: All right. 
{In open court.) 

(Jury present.) 


THE COURT: Let me read the note which we received 


about an hour ago which we have been discussing with the lawyers 
| 
| 


for most of that time since then. 

"Could we have a clarification of unseaworthiness 
and negligence as they apply to this case? We believe 
that if defendant is not unseaworthy he is, ergo, not 


negligent. And conversely, if defendant is negligent he is 


also by definition unseaworthy." 


It is signed by the foreman. 


In some 45 minutes of discussion nobody was able 


ral re 
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to articulate in any way taat I could understand any 
difference in thiscase between the two concepts. And 
I have been talking to the lawyers now for, I guess, 
45 minutes, that whole time, and neithe= they nor I were 
able to articulate any difference which I can understand 
or which I could convey to you in any meaningful way. 

I will say this for your Benefit, and this 
may repeat what I gave you in the charg . that the legal 
theories are different. Unseaworthiness is a stricter 
standard in theory and in law. And in + given case there 
might very well be liability for unseaworthiness and no 
liability for negligence. 

For instance, and I think this is the kind 


of case that the di-ference comes into Play and I. think Zz 


mentioned it this morning. Let us suppose that a seaman 
# 


of normal weight and walking normally is walking down 


a deck of a ship and the deck collapes under his wight. 


Now, a deck is supposed to be reasonably fit, using the 
kind of language I gave you this morning and which all the 
judges charge on unseaworthiness. It doesn't have to be 
perfect, it doesn't have to be able to withstand the 
biggest wave that could possibly drop on it or some other 
huge weight, but it certainly obviously has to be able to 
withstand the weight of a seaman walking in a normal manner, 
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doing just about anything a seaman would have to do on a 
ship. And it it collapses under his weight it is not 
reasonably fit for its intended use. 

Now, the shipowner would be, I think, clearly 
liesle for unseaworthiness there. I don't think anybody 
in this room would deny that. 


Suppose a claim cf negligence were brought so that 


the jury, and what you are asked to do is asked to determine, | 


whether in addition to the breach of the unseaworthiness 
duty, the shipowner was negligent. Well, let us 
suppose on investigation it turned out that the collapse of 
that deck was caused by a weak beam and there is what we 
call a latent defect that the shipowner had no way of 
discovering. The defect was caused by U.S. Steel Company 
out in Gary, Indiana. Well, maybe U.S. Steel is negligent 
but the shipowner wasn't negligent. The shipowner didn't 
know about the defect, didn't make the defect. Nobody knew 
about it and failed to do something about it. You couldn't 
say that any seaman or the captain or the chief officer 
found out and just sat back and didn't do anything, 
or that you couldn't find that they were making the proper 
inspections. No personal fault on the part of the ship's 
people. 

So there you would definitely have a difference. 
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The shipowner would be liable on the doctrine of ceianssennaees 
and not liable on negligence. 

Let us suppose another case where the theories 


might create a distinction. Let us suppose there is an 


unseaworthiness claim becaus- of an allegation of defective 


equipment and let us suppose that the plaintiff also says 
that in addition to the equipment being de -ctive a ship's 


officer momentarily misused that equipment. So maybe a 


rope on one of these booms or falls broke and at the same 
time a ship's officer was operating the thing or a 
crew member and did something wrong, momentarily. Well, 
it is conceivable there that the plaintiff might lose on the 
allegation that the equipment was wrong but might win on the 
dea that the momentary misuse occurred. 

So in a particular case the shipowner might 


lose -- I mean the plaintiff might lose in trying to 


establish bad equipment but might win cn negligence in 
saying that the ship's crew member or the officer momentarily 
misused the equipment. 

All right, I think everybody understands it. 

So, yes, in other cases there might be differences. 
When I was instructing you I didlt want to summarize every 


claim because I didn't want to go into all the contentions 


of all sides. They had stated their contentions, but 
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think for the purposes of clarification the only claims 
that I was really instructing you about, and I think I will 


define the basic claims of unseaworthiness which are 


presented to you and I am sure this repeats what you already 


know. And I referred to these things in my charge. 

Pirstof all, the claim, getting to this. case, 
the claims of unseaworthiness, these are the claims for 
your consideration. First of, all, thatthe. container on 
which the plaintiff was standing at the time of the fal: 
was unseaworthy because it was unreasonably insecure 
because the lashings had been taken down and there were no 
stacking plates there to prevent horizontal movement. Let 
us call it one basic claim of unseaworthiness. You have 
heard endless discussion about that and you are thoroudhty 
familiar with that. 

The second claim, 1f you will, although the 
are related in a sense, of unseaworthiness was that on «he 
top of the container there were one or two loose lashin~s 
which had been left and were lying there Monday mornina 
and the claim is that these should have been removed, 
cleaned up the day before by the ship's crew. The fact 
they were still lying there so that the plaintiff had tx 
go up and remove them, that constituted an unseaworthy 


condition. 


SOUTHERN DISTRICT COURT REPORTERS, US. COURTHO +c 
FOLEY SQUARE, NEW YORK. NY - 791-1020 


rdbYr 25 

That, I believe, summarizes the claims of unsea- 
worthiness that are before you for consideration. 

I excluded from your consideration any momentary 
act of a winch operator because it is a momentary thing rather 
than something lasting for a few hours, something like 
that. Any way, I excluded from your consideration any 
momentary act of the lonashoreman who was operating the winch ' 
because under the law I do not believe that can constitute 
unseaworthiness. SO we are back to the situation I described 
a moment ago. 

Now, the question basically about those two con- 
ditions is what I submitted to you in general terms. 
question is, was that container in the situation thatyou fin 
that it existed, whatever you find.on the evidence. was it 
reasonably fit, and I emphasize reasonably, it doesn't have 


to be perfect or the best possible one, but was it 


reasonably fit for its intended purpose or use? Stating 1t 


another way, reasonably adequate and fit for longshoremen to 
perform their functions on? 

If I recall, I gave you a somewhat elaborate 
statement of considerations in determining that question of 
reasonable fitness. 

Now, in my view, and in answer to your question, 


in this case if you find that the plaintiff has not proved 
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by a preponderance of the evidence that situation 
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reasonably adequate -- and I am using a lot of ne 

because the burden of proof makes it shape up that 

but if the plaintiff has ot proved the unreasonable co7dic. 
in the terms I have defined it, then 

not proven that, I don't see any way that you can 

he had proven negligence on the part of the shit 

you find that he has proved that situation was 

unsafe -- let me put it this way: If you 

plaintiff has proved that the situation was not reasonably 
fit, in the terms that I discussed-with y then 
obviously, that would be unseaworthy and 1t wou.a 23lso 


negligent. 


Why? Because the shipowner knew about that 


Situation and created it. 

If you started from the other end 
found that the shipowner was negligent in creati:ry or 
permitting an unreasonably dangerous or ricky contain 
arraingement here, if you find that he was negligent it 
would follow that there would be unseaworthiness. 

Now, if you found that the shipowner was not 


negiligent.in that ~~ and, this is the only way you coul? fing 
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the shipowner not negligent -- if you found the shipowner 
was not negligent or if you found that the plaintiff hadn't 
Proved negligence, what that would mean is that you hadn t 
tound that the plaintiff had proved that the shipowner had 
created and permitted an unreasonable and unfit condit: a: 
If he didn't do that there is no seaworthiness. 

So no matter how you slice it, it seems to me 
that the long and short of it is that in theory there are some- 
what complex distinctions. I hope I have illustrated tem. 
I believe, however, that in the note you have analized t 
precisely correctly for this case. At least I can't 
think of any other way to put: it. 

Why don't you go back. 


(Jury continues deliberations at 7:15 p.m.) 


(In the robing room.) 


MR.FRIEDMAN: I would like the record First 
to indicate I have a total and general exception to that 
which just occurred in the courtroom. 

Now, more Specifically, I think it is Critica: 
moment to say that we started off with two questions an. someh: 
we totally lost the analysis. 

Without reviewing the argument I lost before 
we went before the jury, what we had was the first question 


as follows: If not unseaworthy he is, ergo, not neglige:.: 
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Your Honor became convinced that that followed in this case. 
I wouldn't review that, although I disagree. 

Then the next question: If defendant is yes, 
negligent, he must also be yes, unseaworthy. 

Everybody agreed to that. 

There is a third question which was not asked but 
created and answered by your Honor on the benech without 
any discussimwith us. May he be yes, unseaworthy, and 
still not negligent? And your Honor told the jury not so. 
If he is yes, unseaworthy he must be negligent. Therefore, 
if he is not negligent, he is not unseaworthy. Indeed 
you not only left that by implication, you said that. 

Judge, that is dead wrong. I can't believe you 
even intended to do it. Did you intend to do that? 

COURT: I absolutely did. 
FRIEDMAN: Judge, how can you -- 

THE COURT: We don't need any motion or anything 

like that. I am prepared with perfect equanimity to 


accept your exceptions on the record. I have thought of 


this problem last night, today and my thoughts can be wrong 


but unfortunately it is the best I have. I don't have 
any other thoughts and I cannot wilfully simply accept the 
thoughts of counsel. It has to come through me and 
I have done the best I can. 
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Really the basic thing is this jury has made a 
rational analysis, not the kind of irrational analysis that wa 
suggested before we went into them. I congratulate them. 

MR. FRIEDMAN: We didn't even discuss this 


question. We never discussed the proposition of telling the 


jury that it was impossible to find yes on seaworthiness 
and no negligence. That was an impossible finding. 
If we discussed it for one moment -- 

THE COURT: Just make your point but not a lot 
of emotion. 


MR. FRIEDMAN: My point is that the jury could 


under the facts of this case find that the box was not 
reasonably secure, i.e., an unseaworthy condition, but 
reasonable past custom and practice had been followed in 
creating the condition even though the shipowner knew 


of it. They could so find. That is the simplest and most 


direct way -- 


THE COURT: Not under my instructions. It wasn't 


posed in that way. I don't think they could find that 


under the circumstances. If anybody came to me with that 
proposition I would reject it. 


I think it is wrong and I couldn't accept it. 


MR. FRIEDMAN: I respectfully submit you have 
ignored the chief officer's testimony and others that this is 
576 
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the way they always did it. 

THE COURT: That would not under the facts of 
this case in my view -- you defeat a negligence claim. I am 
happy that you are making a defense argument on the point, 
but that is the kind of thing I would expect from Mr. Kain 
or Mr. Leonard. If they made it I would reject it. 

MR. FRIEDMAN: The jury can and indeed there are 
thousands of cases in which the fact that the usual regular 


practices was followed constitutes a jury viable defense to 


negligence but it didn't to unseaworthiness. 


The other thing I have, you told them that there 
were two separate claims when the two claims interlock. 

THE COURT: I told them they interlock. 

MR. FIREDMAN: Not to my hearing, your Honor. 
You aid not tell them they interlock. The whole point 
of thiscase really is thatthat container, when it was loaded 
was not necessarily loaded forthe intended use that it 
ultimately came to be used for. It was not intended 
that somebody would get up on the roof to Pull off lashings 
and to be up there when it got bumped. That was not its 
intended use but it came about because the lashings were 
left on, or for whatever reason, that a man was up there and 
it was being used for that purpose. In telling the jury 


and in focusing the jury's attention mthe intended use as 
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being the basis on which to find that it was an unreasonably 
unsafe condition, everything couched in the negative when 
that is not at all the grain of the law, is nto correct 
because the plaintiffs contention is here whether or not 

it was a reasonable stowage in terms of the Ordinary intended} 
expected use of the container, when it came about because they 
left the lashings behind that a man had to go up there and 
stand on it, not the ordinary intended Purpose of the second 
tier roof, then at that moment it became his working surface, 
his walking surface, however unintended it may have been when 
it was stowed, and the two claims interlock. If it was not a 


reasonably safe place for him to be standing -- 


THE COURT: I really told them that. I don't think 
you understood that. 

MR. FRIEDMAN: Your Honor didn't tell them 
that at all. 

The whole presentation of this charge to the jury 
has been in negative terms of putting them to finding it was 
something unreasonably unsafe, which is not at all the grain 


of the law. 


I must say, your Honor, I have heard enough charges 


to tell your Honor that it is so totally unlike anything that' 
reen presented. Even Judge Weinfeld's charge is not like 
that, constant reiteration of the negative presentation. 

97& 


SOUTHERN DIST!.ICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY sUARE, NEW YORK. NY. — 791-1020 


radbr 32 

There was also the claim, which was now totally 
omitted at this critical time with the jury, that there 
were improper package lashings which required the roof 
work to hook up instead of the ladder access. I assume 
that that telegraph description of it is accepted by the 
court of what was developed with a lot more language out in 


the trial. 


THE COURT: That is just another way of saying that | 


the lashings were off. At the time of the discharge the 


lashings were off. 


MR. FRIEDMAN: They packaged the four containers, 


the eight containers alltogether in one package instead of in| 


separate packages as Captain Ash testified they should have 
been. In which case there couldhave been access to the roof 
hookups by side latter. That is included. 

MR. FRIEDMAN: How is it included in the two 
items you put before them? It was omitted. Notat all 
there. 

COURT: You mean the space between the -- 

MR. FRIEDMAN Yes. I think your Honor has to make 

it clear when you talk of intended use -- 


THE COURT: Let us get them back. I will add 


LEONARD: I have a word to say on that. 
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Your Honor correctly analyzed before when you said these 
things were unseaworthy when the lashings were off. 

Any prior situation, good, bed or incifferent, is merged into 


the fact -- 


THE COURT: I think Mr. Friedman is right on 


this. Get them in. 
MR. LEONARD: I would except to such a charge. 
MR. FRIEDMAN: Since you are calling them back, 


I would make it clear that intended use, when you use 


that phrase to them, measn that they have to consider whether | 


it was reasonably safe for a man to stand on the roof when 
it came about on the morning of July 12th, that a man did have 
to go on the roof, whether or not that us@ was anticipated. 
Any time when you tell them intended use for 
loading, the lay jury has to think Or is likely to think in 
terms of what was the reasonable expectation and outlook when 


it was being loaded and not to think in terms of when it 


Suddenly became something that was being used as a working 


surface. That developed only on the day of discharge. 
Why can't the jury be told that it has to be safe for 
that purpose? 

THE COURT: Well, it has to be safe for -- 


MR. KAIN: It has to be safe for its intended 
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MR. LEONARD: Mitchell v. Trawler Racer, is the 
language you charged. 
MR. FRIEDMAN: With something like this, a con- 


tainer cargo, and that is wher: you have your cargo cases 


again and again, a portion of cargo box as a workiny 
surface because of the ongoing or manifestations of the 
on-loading procedur It has to be safe for that purpose or 
he recovers. That is what the law of seaworthiness is 
about. Very important aspect. 

THE COURT: I am definitely going to refer to the 
claim, which I think is a jury question, about whether there 
was unseaworthiness created by the spacing. 


Now, on this question of intended use it doesn't 


seem to me, Mr. Friedman, I think it is a jury question as 
to whether -- just stating it in the most general terms, 
as to whether the arrangement of these containers, given all 
the facts and we don't have to repeat them, that it existed 
was reasonably fit for its intended use or their intended use 
within the meaning of those cases. 

That is a general proposition. Now what youare 


saying is that I should tell -- no disagreement, that is one 


basic jury question; right? 
MR. FRIEDMAN: Okay. 


THE COURT: Now, what you are asking me to do is to 
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tell them speci.iically that an intended use should include 
a longshoreman walking on them; right? 


MR. FIREDMAN: Not exactly right but it is close 


COURT: Be more precise. 
MR. FRIEDMAN: It is »9t a matter of intended 
use. When in fact in the course of ship's work, not on a 


frolic cf his own, but where in the course of ship's service 


a man is called upon to go on a working surace which is 


cargo, that is a use for which it must be fit and safe, 
reasonably fit and safe. Even though it may not have heen 
the use for which that surface was intended when it was 
on-loaded or at any other time. 

THE COURT: Frankly -—— 

MR. FRIEDMAN: The intende7? use is transient, 
Gepending on the service called for. That must be mace 
clear. 

THE COURT: * think he is right on that. 

MR.LEONARD: = have an cbjection. 

THE COURT: I really think. that is almest implicit 
in the case. 


MR. KAIN: It certainly is, your Honor. That's my 


MR. LEONARD: Let me put my objection on the 


ary 
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record. I think when the jury asked the question does not 
unseaworthiness imply non-negligence, the answer to that 
question could have been made simply yes. 


Does negligence in this case imply unseaworthiness? 


The extent that the Court elaberites on any other 


charge at this juncture in the case creates an undue emphasis 


in the jury's mind on what may or may not be elements of unsea- 


worthiness. 


Your Honor's original charge was a balanced 


presentation. 


THE COURT: Wouldn't you agree that Mr. Friedman's 
prunosition is correct, that at thistime the container had tol be 


reasonably safe for a man to walk on it? 


MR.LEONARD: No question about it. 


What I am sayingis there will be undue emphasis. 


THE COURT: I amrot as worried about that possible 
psychological overtone as confirming what is implicit and 
making it clear. If Mr. Friedman feels that there is a 
possik lity of some confusion, I think the main job is to 


get it cleared up and I will instruct them. This 


happens all the time. Sometimes you go out and say there 


is a feature which has been mentioned and it's been implicit 
all alona. 
eo 
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MR. KAIN: May I just be heard on this? Your Honor 
certainly charged them Precisely this, that it had to be 
reasonably fit. You did it at length in your original 
charge. It certainly is foreseeable in terms of 
negligence versus seaworthiness what your Honor was just 
answering the questions on. If the shipowner creates this 
and if they leave the lashings there it certainly is fore- 
seeable that they are going to have to go up there and remove 


it. It is foreseeable by the shipowner who created it. 


It doesn't change your Honor's answer to the question that 
you just answered for them. In my view it is impossible for 
the shipowner not to be negligent if it is unseaworthy 

and vice versa. I don't see how it changes it at all. 

I agree with Mr. Leonard, this constant repetition of the same 


thing to the jury, bringing them back, must necessarily 


create in their mind confusion. 

THE COURT: They asked a fairly sophisticated 
question. We wouldn't be bringing them back at all 
if they hadn't asked that question. 

Heaven knows what the proper way to have answered 


that question was and maybe there shouldn't have been any 


@laboration at all. But I felt that they appreciated it. 
My judgment of their reaction was that they were quite 


interested and appreciated it. 
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Now, I don't think that we are Overdoing it. 

They are working hard on this case and my judgment is that 
if there is a fear of confusion on their Dart) IT will elear 
that up. 

MR. KAIN: May I say one more thing? Tr your 
Honor is going to charge the Space thing within the 
context of this case I don't think that changes vour Honor's 
last answer to them. 

THE COURT: No, it doesn’t, 

MR. KAIN: Because there again, it is foreseeable 
if it is an unseaworthy condition on the spacing it certainl: 
is negligence on the part of the shipowner. 

THE COURT: I agree. I have to do a little more, 

Let us go on. 

(In open court; jury present.) 

THE COURT: I apologize for bringing you hack 
but you asked a very astute question and I think your re- 


actions showed a great deal of discernment and I got in.» what 


perhaps was an overlong explanation. But in doing so, 


one point I think should be Clarified, I was enunciatin.: or 

trying to enunciate the unseaworthiness claims, as you 

jrecall. I put them in terms of two claims which Tf gav. 

you and I won't repeat them. I also indicated to yo. that | 

you would ve entitled, if you chose, to consider tnem in a 
85 


SOUTHLAN DISTRICT COURT REPORTERS. U.S. COUKTE: 
FOLEY SQUARE, NEW YORK, NY 791-1020 


rdbr.39 
sense a unity. The real question is whether the situation 
in its entirety was unseaworthy or not. 


Now, there is a third element which Mr. Friedman 


spoke of this morning and reminded me of, and I think this is: 


something the jury is entitled to consider in connection 
with the overall question, and that is the claim of the 
plaintiff, and which I dic owit any reference to right now, anc 
that is thie: The claim of the plaintiff that it was 
an unseaworthy condition to have the spacing of the con 
tainers as they were, The claim of the plaintiff is that 
there should have been recom between the aft stack of 
containers and the forward stack of containers so that 
aman, if he had to go up and hook on or take off a 
lashing, he could have gone up a ladder between the a‘... 
container and the forw:rd container. You will recall 
summation this morning. I am sure you had that in 
mind but ZT omitted . it. 

Finally, this is a point that really has 
nothing to do with your question, and I am sure it is 
implicit. In giving you these partial statements I der't 
wnat you to consider that there is any particular eis 
given to any particular point. Obviously I am not goi-q 
to repeat the whole charge. If there is envthing to be jone : 
now, it will be one point or another. But you recall 
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I charged you at some length and gave you the definition 
of unseaworthiness in terms of reasonable fitness for intende= 


use, and we talked about that word reascnable at great 


length. 

Now, intended use, and I am sure aie inderstzeiid, 
and I am just saying what was obvious from the entire case, 
this time had to encompass the idea of some longshoreman, 


, 


the plaintiff here, walking on the container to do necessary 


work. 
All right, you may go back. I think we won't 
interrupt you again unless you call for us. 
(Jury continues deliberations at 0) ois) 
(Jury verdict at 8 p.m.) 
(In open court; jury present.) 


THE CLERK: Ladies and gentlemen of the Dua Ss . 


have you reached a verdict? 


THE FOREMAN: We have. 

THE CLERK: Mr. Foreman, will you please rise and 
read the answers and juestions from the form. 

THE COURT: Read the full questions and answers, wit" 
you please. 

THE FOREMAN: "No. 1. Do youfind that there was 
an unseaworthy condition on the Concordia Viking which was a 


proximate cause of plaintiff's injury" 
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The answer is no. 

Wi Do you find there was negligence on the part 
of defendant shipowner which was @ proximate cause of 
plaintiff's injury?" 

Answer: No. 

THE COURT: That would be all the questions you 


would be required to answer. 


Thank you very much, ladies and gentlemen, for 


your attention. I repeat the expression of gratitude I made 
at the beginning of the charge. I believe this jury service 
is finished. 

Does anyone want the jury polled? 

MR. FRIEDMAN: Yes. 

THE GOURT;: . Poll the jury- 

(Jury polled, all jurors answering in the aff:irm- 

ative when asked the question "Is this your verdict"?) 

THE COURT: Now, does this conclude the jury 
service? 

THE CLERK: They are excused and T Neve their forms 
which I will give to them. 

THE COURT: Thank you very much and goodnight. 

(Jury excused.) 

THE COURT: The verdict form will be Court 


Exhibit E. 
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(Court Exhibit E was marked.) 

THE COURT: Are there any motions or will there 
be any motions? 

MR. FRIEDMAN: In the first place, your Honor, 

I realize that we never marked for the record the submissions 
on the requests to charge. The record should be complete 

in that regard. Of course the defendant's requests as 

well as the plaintiffs. 

THE COURT: Now, I will hand to you your marked-up 
copy of the charge of Judge Motley, I will hand to you the 
excerpts from the charge of Judge Frankel. Then I will hand 
to you your additional requests to charge submitted at 
3:30 yest. sday and you can have those marked for identifi- 
cation. 

Do the other parties wish to have their requests 
marked? 


I think Mr. Friedman idea is a good idea to merk 


Do you want them marked, gentlemen? 

MR. KAIN: If we are making them we should mark 
all of them, I assume. 

THE COURT: I will give them back to you. 

Mark Mr. Friedman's exhibits as plaintiff's 


exhibits. 


oe 
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There was an additional request from McGrath which 
we will have to mark later as an exhibit. It is still back 
in my chambers. 

MR. LEONARD: Yes, your Honor. 


MR. FRIEDMAN: There was also a memorandum 


that I submitted. 


MR. LEONARD: There was a number of memorandums, 


MR. FRIEDMAN: There was a memorandum related 


to the requests to cnarge. That's the one I am referring 


to. 


THE COURT: This is the one received the 15th 


Of October. 


(Plaintiff's Exhibits 16, 17, 18 and 19 were 


marked for identification.) 


THE COURT: . 7 think Mr. Friedman wants a memorandum 


MR. FRIEDMAN: The reason I do this is because 


there was some reference on the record as to whether I had 


called the Court's attention appropriately to certain authori y 


and I want my record to be complete. 
THE COURT: That's fine. 
MR. FRIEDMAN: With no failure to do so. 
(Plaintiff's Exhibit 20 was marked for 
adentification.) 
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MR. FRIEDMAN: There was another memorandum which 
I cited tc the Court Judge Murphy's charge as affirmed 
by the Second Circuit in Williamson. 
(Defendant's ExhibitsT and U were marked for 
identification.) 
THE COURT: Did somebody rescue back that book 
that belonged to the library? 


THE COURT: Is it down there? 


MR. FRIEDMAN: I don't see it down here and I 


don't think I put it away. 

(Pause.) 

THE COURT: If you want to get a Xerox of the page ~ 
from that book, you may. 

MR. FRIEDMAN: I wonder if I can ask Mr. 
Sangara Monday to make a Xerox? May I suggest what we 
mark is page 172 that was clipped and perhaps the front 
piece of the book so we know what book it is. 

MR. KAIN: Does it have an edition? 

MR. FRIEDMAN: This is the 13th edition of 
Knight's Modern Seamanship. 

The clipped page and page 172. You do not have 
to do i173. 

THE COURT: We will do that. 


I had with me on the bench a group of memos which 
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had been handed to me during the trial covering the various 
points of evidence. I think I have it now. There is a 
memo received October 14th from Mr. Friedman's office entitle 
“Plaintiff's Memorandum Re Plaintiff's Right to Directed 
Verdict on Liability and as to Requests to Charge." 

MR. FRIEDMAN: I think that is exactly it, your 

This is the one I would like marked. 

(Plaintiff's Exhibit 21 was marked for 

identification.) 
(Defendant's Exhibit V was marked for 
identification.) 

THE COURT: Now, have we got all of the exhibits? 

THE CLERK: Everything is marked, plaintiff's and 
defendant's exhibits, for identification. 

THE COURT: How about motions? 

MR. FRIEDMAN: I think the motions, we have a 
certain number of davs available. 

I forget whether it is 10 or 15. 

THE COURT: So you are reserving your motions for 
the appropriate time? 

MR. FRIEDMAN: Yes, your Honor. 

THE COURT: I guess that is it. We talked all day 
and I can’t think of any more to say but thank you all very 


much. 
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